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New Jersey  

Open Public Records Act 

(OPRA) 

N.J.S.A. 47:1A-1 et seq.  
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Seminar Highlights 

  

 Overview of Outline 

 Gilleran v. Bloomfield, 224 N.J. 159 (Nov. 22, 2016) 

 Paff v. Galloway Tp., 229 N.J. 340 (June 20, 2017) 

 Brennan v. Bergen Cty. Prosecutor’s Office, 233 N.J. 330 (May 13, 2018) 

 Paff v. Ocean Cty. Prosecutor’s Office, 2018 N.J. Lexis 1002; 2018 WL 3825737 (Supreme 
Court, August 13, 2018) 

 Practical Concerns & Pitfalls 

 Private Emails 

 Video Surveillance 

 Information v. Documents 

 Dealing with abuse of OPRA 

 Advisory, Consultative and Deliberative Materials 

 Redactions & The “Vaughn Index” 

 Internal Investigations 

 Privacy Concerns (In the School Setting) 

 Thinking OPRA when creating documents 
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LEGISLATIVE FINDINGS 

N.J.S.A. 47:1A-1 

  
 Public policy established – citizens of New Jersey have the right, subject to certain limitations, to know what 

their government is doing. 

 

 By permitting access to government records, subject to certain limitations, OPRA allows us to “maximize 
public knowledge about public affairs in order to ensure an informed citizenry and to minimize the evils 
inherent in a secluded process.”  Burnett v. County of Bergen, 198 N.J. 408, 435 (2009) 

 

 All government records shall be subject to public inspection unless such records are exempt from access under: 

 
 OPRA or any other statute 

 Resolution of either or both houses of the Legislature 

 Regulations promulgated pursuant to statute or Executive Order 

 Executive Order of the Governor 

 Court Rules 

 Federal law, regulation or order 
 

 OPRA is to be construed in favor of access. 

 

 CAVEAT – Public Agencies have an affirmative duty to protect a citizen’s personal information from 
disclosure. 
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OBTAINING PUBLIC DOCUMENTS 

  

 OPRA is the successor to the Right-to-Know Law, and one of three ways to get public documents from a New 
Jersey public entity (Bergen County Imp. Authority v. North Jersey Media Group, Inc., 370 N.J. Super. 504 
(App. Div. 2004)): 

 File a lawsuit against the entity and get records through discovery – qualified right limited by R. 4:10-2(a). 

 Common law right of access to public records – qualified right; requestor must show that: (1) the record is 
one that is made by a public official in the exercise of his or her public function, either because the record 
was required or directed by law to be made or kept, or because it was filed in a public office.; (2) the 
requestor has an interest in the subject matter of the material; and (3) the citizen's right to access outweighs 
the State's interest in preventing disclosure. Higg-A-Rella, Inc. v. County of Essex, 141 N.J. 35 (1995). 
Statutory right of access (OPRA and formerly the Right-to-Know Law) – RTK Law was almost 
unqualified right, subject to only two requirements: (1) must be a New Jersey citizen; and (2) the records 
must have been required by law to be “made, kept or maintained on file.”  Keddie v. Rutgers, the State 
University, 148 N.J. 36 (1997).  

 

 OPRA’s Simple Solution 

 Unqualified Right – if it is a “government record,” it must be turned over. 

 

 OPRA’S Not-so-Simple Problems 

 Who is responsible for responding to OPRA requests? 

 What, exactly, is a “government record?” 

 How does the request process work? 

 What happens when the process doesn’t work? 
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THE “WHO” OF OPRA 
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THE “WHO” OF OPRA 

 

 “Public Agency” – Broad definition under N.J.S.A. 47:1A-1.1. 

 Any principal department in the Executive Branch of State Government and any division or subdivision 
thereof. 

 The Legislature and any subdivision thereof. 

 Any independent State authority, commission, instrumentality or agency. 

 Any political subdivision of the state, or combination of political subdivisions, or instrumentalities 
thereof. 

 Includes private, non-profit corporations created by political entity,  Times of Trenton Pub. Corp. v. 
Lafayette Yard Community Development Corp., 183 N.J. 519 (2005). 

 

 “Custodian of Government Records” – person ultimately responsible for responding to OPRA requests. 

 N.J.S.A. 47:1A-1.1 – In the case of a municipality, the municipal clerk is the Custodian.  For everyone 
else, it is the person designated by formal action of the agency’s governing body or director, as case may 
be. 

 For non-municipalities, make sure you actually take formal action to appoint a Custodian. 

 Carefully consider who you are going to appoint: 

• Appoint a position, not a particular person. 

• Make sure that the position’s job duties are compatible with OPRA responsibilities. 

• Make sure person in that position is comfortable with OPRA responsibilities and aware of potential 
penalties for willful and knowing non-compliance.  N.J.S.A. 47:1A-11. 

• Can have more than one Custodian for an entity. 
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THE “WHO” OF OPRA  

 

 “Government Records Council” or “GRC”– Executive Branch administrative agency set up under N.J.S.A. 
47:1A-7 to implement OPRA, resolve OPRA disputes submitted to it, and offer advice in general about OPRA 
compliance. 

 

 Role of the Public Entity Attorney 

 KNOW THE LAW! 

 Assist the Records Custodian in a timely fashion. 

 Protect the Records Custodian – advice of counsel defense to willful and knowing non-compliance.   

(continued) 
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THE “WHAT” OF OPRA 
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THE “WHAT” OF OPRA  

 

 Under OPRA, a citizen of New Jersey has an unqualified right to inspect a “government record.” 

 

 What is a “government record?” 

 N.J.S.A. 47:1A-1.1 – “Government record” or “record” means any paper, written or printed book, 
document, drawing, map, plan, photograph, microfilm, data processed or image processed document, 
information stored or maintained electronically or by sound-recording or in a similar device, or any copy 
thereof, that has been made, maintained or kept on file in the course of his or its official business by any 
officer, commission, agency or authority of the State or of any political subdivision thereof, including 
subordinate boards thereof, or that has been received in the course of his or its official business by any 
such officer, commission, agency, or authority of the State or of any political subdivision thereof, 
including subordinate boards thereof. The terms shall not include inter-agency or intra-agency advisory, 
consultative, or deliberative material. 

 

 Key Concepts from definition of “government record” 

 Any record in any medium can be a “government record” 

 Record must be made, maintained or kept on file in the course official business or received in the course 
of official business 

• What is your agency’s official business? 

• Not every paper prepared by a public employee fits within the definition of a government record for 
purposes of OPRA.  Bart v. City Of Paterson Housing Authority, 403 N.J. Super. 609 (App. 
Div.2008), cert. denied 198 N.J. 316. 

 There are exceptions to the definition “government record” (a lot). 
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OPRA EXCEPTIONS 

 Vast majority of exceptions 

to production are found in 

N.J.S.A. 47:1A-1.1. 

 

In order of appearance… 
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OPRA EXCEPTIONS 

 

# 1: INTER-AGENCY OR INTRA-AGENCY ADVISORY, CONSULTATIVE OR 

       DELIBERATIVE MATERIALS 
 

 To qualify, two conditions must be satisfied: (1) the record must be pre-decisional, meaning it was generated 
before the adoption of an agency's policy or decision, and (2) it must be deliberative in nature, containing 
opinions, recommendations, or advice about agency policies.  A record that is purely factual and does not 
reflect deliberative processes is not necessarily protected. Gannett New Jersey Partners, LP v. County of 
Middlesex, 379 N.J. Super. 205 (App. Div. 2005). 

 

 A record which contains or involves factual components is entitled to deliberative-process protection when it 
was used in the decision-making process and its disclosure would reveal deliberations that occurred during that 
process. Education Law Center v. New Jersey Dept. of Educ., 198 N.J. 274, 279 (2009). 

 

 The record must be actually used in the decision-making process.  Tractenberg v. Township of West Orange, 
2010 WL 3608658 (App. Div. 2010).  
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OPRA EXCEPTIONS 

(continued) 

 

# 2: LEGISLATIVE MATERIALS 
 

 Information received by a member of the Legislature from a constituent or information held by a member of 
the Legislature concerning a constituent, including but not limited to information in written form or contained 
in any e-mail or computer data base, or in any telephone record whatsoever, unless it is information the 
constituent is required by law to transmit. 

 

 Any memorandum, correspondence, notes, report or other communication prepared by, or for, the specific use 
of a member of the Legislature in the course of the member's official duties, except that this provision shall not 
apply to an otherwise publicly-accessible report which is required by law to be submitted to the Legislature or 
its members. 
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OPRA EXCEPTIONS 

(continued) 

 

# 3: AUTOPSY PHOTOS 
 

 Any copy, reproduction or facsimile of any photograph, negative or print, including instant photographs and 
videotapes of the body, or any portion of the body, of a deceased person, taken by or for the medical examiner 
at the scene of death or in the course of a post mortem examination or autopsy made by or caused to be made 
by the medical examiner except: 

 

 when used in a criminal action or proceeding in this State which relates to the death of that person, 

 

 for the use as a court of this State permits, by order after good cause has been shown and after written 
notification of the request for the court order has been served at least five days before the order is made 
upon the county prosecutor for the county in which the post mortem examination or autopsy occurred, 

 

 for use in the field of forensic pathology or for use in medical or scientific education or research, or 

 for use by any law enforcement agency in this State or any other state or federal law enforcement agency. 
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OPRA EXCEPTIONS 

(continued) 

 

# 4: CRIMINAL INVESTIGATORY RECORDS 
 

 A record which is not required by law to be made, maintained or kept on file that is held by a law enforcement 
agency which pertains to any criminal investigation or related civil enforcement proceeding. 

 

 NJMG v. Lyndhurst – Police Use of Force Reports to be disclosed, but see N.J.S.A. 2A:4A-60 regarding 
juvenile records 

 

 O'Shea v. Township of West Milford, 410 N.J. Super. 371 (App. Div. 2009) 

 

 Paff v. Ocean Cty. Prosecutor’s Office, 2018 N.J. Lexis 1002; 2018 WL 3825737 (Supreme Court, 
August 13, 2018) 

 

 Records of Ongoing Investigation (N.J.S.A. 47:1A-3) 

 

 Expungements (N.J.S.A. 2C:52-15) In response to requests for information or records of the person who 
was arrested or convicted, all noticed officers, departments and agencies shall reply, with respect to the 
arrest, conviction or related proceedings which are the subject of the order, that there is no record 
information. 

 T.S. v. NJ Department of Law & Public Safety, Division of Criminal Justice, GRC Complaint No. 
2003-102 
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OPRA EXCEPTIONS 

(continued) 

 

# 5: VICTIMS’ RECORDS 
 

 Specific definition under OPRA, not just any record pertaining to a victim. Individually identifiable file or 
document held by a victims’ rights agency which pertains directly to a victim of a crime or the victim’s own 
records. 
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OPRA EXCEPTIONS 

(continued) 

 

# 6: TRADE SECRETS & PROPRIETARY COMMERCIAL OR FINANCIAL   

        INFO 
 

 Source of trade secret information doesn’t matter 

 

 Samsung America Inc. v. Park, 2006 WL 3627072 (App. Div. 2006)(unreported) – no precise definition of 
“trade secret”, so courts usually look to Restatement of Torts § 757 (1939)  

 

 A trade secret may consist of any formula, pattern, device or compilation of information which is used in one's 
business, and which gives him an opportunity to obtain an advantage over competitors who do not know or use 
it. It may be a formula for a chemical compound, a process of manufacturing, treating or preserving materials, 
a pattern for a machine or other device, or a list of customers. 

 

 Six factors to determine whether info is a trade secret: 

 (1) the extent to which the information is known outside of the business; 

 (2) the extent to which it is known by employees and others involved in the business; 

 (3) the extent of measures taken by the owner to guard the secrecy of the information; 

 (4) the value of the information to the business and to its competitors; 

 (5) the amount of effort or money expended in developing the information; and 

 (6) the ease or difficulty with which the information could be properly acquired or duplicated by others. 
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OPRA EXCEPTIONS 

(continued) 

 

# 7 ATTORNEY-CLIENT PRIVILEGE 
 

 N.J.S.A. 2A:84A-20 (N.J.R.E. 504) – In general, any communications in the course of the 
attorney-client relationship. 

 

 NOT meant to exempt attorney bills or invoices from production, but bills and invoices may be 
redacted to remove any attorney-client info before production. 

 

 Courier Post v. Lenape Regional High School District, 360 N.J. Super. 191 (Law Div. 2002). 

 

 Fisher v. Division of Law, 400 N.J. Super. 61 (App. Div. 2008). 
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OPRA EXCEPTIONS 

(continued) 

 

# 8: ADMINISTRATIVE OR TECHNICAL COMPUTER INFORMATION 
 Must be of such a nature that disclosure would jeopardize computer security. 

 E.g., passwords, transfer protocols, known system security issues, etc... 

 

# 9: FACILITY EMERGENCY OR SECURITY INFORMATION 
 Must be of such a nature that disclosure would jeopardize security of building or people 

 E.g., premises access key codes, emergency response plans, schedules of security shift changes 

 

# 10: SECURITY MEASURES AND SURVEILLANCE TECHNIQUES  
 Must be of such a nature that disclosure would jeopardize security of people, property or data or software 

 E.g., video monitoring locations, anti-hacking measures for computer systems, etc… 

 

# 11: COMPETITIVE ADVANTAGE INFORMATION 
 Must be of such a nature that, if disclosed, would give an advantage to competitors or bidders. 

 E.g., Sealed bid received by an entity in response to a request for proposals under the Local Public Contracts 
Law; proprietary software used under license (see Exception No. 5 above); Agency’s engineering estimate on a 
proposed construction project prior to bid opening. 

 But see Tractenberg v. Township of West Orange, 2010 WL 3608658 (App. Div. 2010) – Info must be actually 
used. 
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OPRA EXCEPTIONS 

(continued) 

 

# 12: COMPLAINT/GRIEVANCE/COLLECTIVE BARGAINING STRATEGY 

          INFO 
 

 Information generated by or on behalf of public employers or public employees in connection with any sexual 
harassment complaint filed with a public employer or with any grievance filed by or against an individual. 

 

 Asbury Park Press v. County of Monmouth, 406 N.J. Super. 1 (App. Div. 2009), aff’d, 201 N.J. 5 (2010) 
– does not apply to settlement documents from sexual harassment lawsuit, nor would personal 
information exceptions apply to bar production of such documents. 

 

 Information generated by or on behalf of public employers or public employees in connection with collective 
negotiations, including documents and statements of strategy or negotiating position. 
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OPRA EXCEPTIONS 

(continued) 

 

# 13: COMMUNICATIONS WITH INSURANCE CARRIER/ADMINISTRATOR/ 

         RISK MANAGEMENT 
 

 Michelson v. Wyatt, 379 N.J. Super. 611 (App. Div. 2005). 

 

# 14: INFORMATION TO BE KEPT CONFIDENTIAL UNDER COURT ORDER 

 

# 15: COPY OF MILITARY HONORABLE DISCHARGE PAPERS 

 
 Exception to the Exception – Veteran or the veteran’s spouse may access veteran’s own records. 
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OPRA EXCEPTIONS 

(continued) 

 

# 16: PERSONAL INFORMATION 
 

 Remember N.J.S.A. 47:1A-1 – Agency has an affirmative duty to protect a citizen’s personal information. 
Burnett v. County of Bergen, 198 N.J. 408, 423 (2009) (Section 1 of OPRA is substantive, not just a preamble). 

 

 Personal information includes:  

 (1) social security number;  

 (2) credit card number;  

 (3) unlisted telephone number; or  

 (4) driver’s license number. 

 

 Exceptions to Exception –  

 use by government agency,  

 use by private person or entity for child support enforcement, or  

 when required to be filed by law 

 

 Email addresses have been held to not be included under definition of “personal information.”   New Jersey 
Foundation for Open Government v. New Jersey Government Records Council, MER-L-1177-09. 
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OPRA EXCEPTIONS 

(continued) 

 

## 17 – 22 : PUBLIC INSTITUTION OF HIGHER EDUCATION RECORDS 
 

The following are NOT available from an institution of higher education: 
 

 #16 – Teaching or academic research records, except that public may inspect records that give the name, title, 
expenditures, source and amounts of funding and final project summary date for any research project. 

 

 #17 – Test questions, keys or other examination data for employment or academic testing purposes. 

 

 #18 – Records of pursuit of charitable contributions or records containing the identity of donor if the donor 
requires anonymity as a condition of the gift, unless the donor gets some benefit from the institution other than 
a request for memorialization or dedication.  

 

 #19 – Valuable or rare documents obtained by gift, grant bequest or devise conditioned on limited public 
access. 

 

 #20 – Information contained on individual admissions applications. 

 

 #21 – Information concerning student records or grievance or disciplinary proceedings against a student to the 
extent that disclosure would identify the student. 

 

 

23 



OPRA EXCEPTIONS 

(continued) 

 

# 23 : BIOTECH TRADE SECRETS AND RELATED  CONFIDENTIAL INFO 
 

 N.J.S.A. 47:1A-1.2. 

 

 Cannot disclose such information except as permitted by federal law. 

 

 “Biotechnology” is defined under N.J.S.A. 47:1A-1.1 
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OPRA EXCEPTIONS 

(continued) 

 

# 24 : ACCESS TO PUBLIC RECORDS BY INMATES 
  
 N.J.S.A. 47:1A-2.2 

 

 A person who has been convicted of any indictable offense under any State (NJ or other) or Federal law may 
not obtain any record containing personal information pertaining to the person’s victim or the victim’s family, 
including, but not limited to a victim’s home address, home telephone number, work or school address, work 
telephone number, social security number, medical history or any other identifying information. 

 

 Compare with definition of “personal information” in N.J.S.A. 47:1A-1.1 

 

 Exception to the Exception: can get personal information only if the information sought is necessary to assist 
in the defense of the requestor.  Court makes the determination of what is “necessary”. 

 

 Subsection (c) – Custodian shall not to respond to an anonymous request for a government record which is 
protected under the provisions of this section 

 

 Undisclosed Principal? 
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OPRA EXCEPTIONS 

(continued) 

 

# 25 : RECORDS OF INVESTIGATIONS IN PROGRESS  

 

 N.J.S.A. 47:1A-3 

 

 Not limited to criminal investigations, although criminal investigations fall under this section. 

 

 Access to records pertaining to an “investigation in progress” do not have to be disclosed if doing so shall be 
inimical to the public interest. 

 

 Exceptions to the Exception: 

 1st Exception to the Exception – if the record was available to the public before the investigation began, it 
must be made available during the investigation as well. 

 2nd Exception to the Exception – if the record is obtained by one public agency that is investigating 
another public agency and the record was previously available to the public, it must be produced. 

 3rd Exception to the Exception – Subsection (b), information relating to police investigations. 

 Exception to the Exception to Exception – Subsection (b) information that will jeopardize the 
safety of a person or any investigation in progress or may otherwise be inappropriate to release 

 

 North Jersey Media Group v. Lyndhurst – must have specific reasons for denial of access (see also Gilleran v. 
Belleville) 

 Serrano v. South Brunswick Tp., 358 N.J. Super. 352 (App. Div. 2003) 

 Asbury Park Press v. Ocean County Prosecutor's Office, 374 N.J. Super. 312  (Law Div. 2004) 

 O'Shea v. Township of West Milford, 410 N.J. Super. 371 (App. Div. 2009) 
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OPRA EXCEPTIONS 

(continued) 

 

# 26 : PUBLIC EMPLOYEE PERSONNEL & PENSION RECORDS 
  
 Long-standing state policy to protect information related to public employees. 

 

 Executive Order #9 (Hughes)(1963) “Personnel and pension records which are required to be made, 
maintained or kept by any State of local government agency….” 

 

 Executive Order #11 (Byrne)(1974) changed the public’s right of access to government employee personnel 
records. 

 

 N.J.S.A. 47:1A-10 – The personnel or pension records of any individual in the possession of a public agency, 
including but not limited to records relating to any grievance filed by or against an individual, shall not be 
considered a government record and shall not be made available for public access 

 1st Exception to the Exception:  can get (1) an individual's name, (2) title, (3) position, (4) salary, (5) 
payroll record, (6) length of service, (7) date of separation and the reason for same, and (8) the amount 
and type of any pension. 

 2nd Exception to the Exception: personnel or pension records of any individual shall be accessible when 
required to be disclosed by another law, when disclosure is essential to the performance of official duties 
of a person duly authorized by this State or the United States, or when authorized by an individual in 
interest; and  

 3rd Exception to the Exception: data contained in information which disclose conformity with specific 
experiential, educational or medical qualifications required for government employment or for receipt of 
a public pension, but not including any detailed medical or psychological information, shall be a 
government record.  
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OPRA EXCEPTIONS 

(continued) 

 

# 26 : PUBLIC EMPLOYEE PERSONNEL & PENSION RECORDS 
  
 What is a personnel record? 

 North Jersey Media Group, Inc. v. Bergen County Prosecutor's Office, 405 N.J. Super. 386 (App. Div. 
2009) 

 North Jersey Media Group, Inc. v. Bergen County Prosecutor’s Office, BER-L-6332-07, Memorandum 
Opinion dated February 6, 2008 
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OPRA EXCEPTIONS 

(continued) 

 

# 27 : PUBLIC DEFENDER FILES 
  
 N.J.S.A. 47:1A-5(k) 

 

 Files maintained by the Office of the Public Defender that relate to the handling of any case shall be 
considered confidential and shall not be open to inspection unless authorized by law, court order or the State 
Public Defender. 
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THE “HOW” OF OPRA 

 THE REQUEST & 

RESPONSE PROCESS 
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OPRA REQUEST & RESPONSE PROCESS  

 

 N.J.S.A. 47:1A-5 –the operational guts of OPRA. 

 

 Best way to understand N.J.S.A. 47:1A-5 is to follow an OPRA request through the door. 

 

 The OPRA request 

 N.J.S.A. 47:1A-5(g) 

• Must be in writing 

• May be transmitted just about any reasonable way possible 

 

 Must request with specificity and particularity the documents sought. MAG Entertainment, LLC v. 
Division of Alcoholic Beverage Control, 375 N.J. Super. 534 (App. Div. 2005). 

 

 Request Forms – N.J.S.A. 47:1A-5(f) 

• Custodian is required to adopt an OPRA request form for the agency which must contain certain 
specific elements.  

• Practice Tip:  Model OPRA Form available from GRC 

 

 Request may not be denied if not on official form but does contain all required information.  Renna v. 
County of Union, 407 N.J. Super. 230 (App. Div. 2009) 
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OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 To whom should an OPRA request be made? 

 

 N.J.S.A. 47:1A-5(g) – conveyed by the requestor to the appropriate custodian. 

 N.J.S.A. 47:1A-5(h) – if any other officer or employee of the agency receives an OPRA request, that 
officer or employee must either forward the request to the Custodian or direct the requestor to the 
Custodian. 

 Practice Tip:  Memo to staff advising who is Custodian and what to do if they get an OPRA 
request. 
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OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 How much time does an agency have to fulfill a request? 

 

 Under OPRA, timing is EVERYTHING 

 One of the most common misconceptions about OPRA deals with timing 

 Section (e) – The Fab Five 

• IMMEDIATE access ordinarily shall be granted to: (1) budgets; (2) bills; (3) vouchers; (4) 
contracts, including CNAs and individual employment agreements; and (5) public employee salary 
and overtime information. 

• Plain language vs. reality 

• Kanter v. Baginski, 2009 WL 804640 (App. Div. 2009)(unpublished) 

 

 Section (i) – Everything Else 

• Unless a shorter time is otherwise provided by statute,  regulation or executive order, the custodian 
shall grant access or deny to a government record as soon as possible.  See also Section (g) – 
prompt response. 

• Maximum time for response is seven (7) business days after receiving request, provided that the 
record is currently available and not in storage or archived. 

 

 Response doesn’t necessarily mean records must be produced within seven (7) business days, but must 
advise when records will be produced. 

 

 Failure to respond within seven (7) business days is deemed a denial, except for anonymous requests; 
failure to produce records at other times is deemed a denial.  N.J.S.A. 47:1A-5(i). 

 Practice Tip: Date stamp every OPRA request immediately upon receipt. 33 



OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 Responding to the OPRA Request 

 

 Practice Tip: Create an OPRA Log for internal tracking 

 

 

 

 

 

 

 

 

 

 In general, five responses to an OPRA request: 

 

 Grant access to the records within the applicable time limit. 

 Don’t have / can’t locate the records requested. 

 Deny access to the documents/data/information requested within the applicable time limit. 

 Advise that you need more time to produce responsive records. 

 Advise that you need more time to obtain documents/data/information to review and determine whether 
they are responsive government records 

 

Request 
Number 

Requestor 
Name 

Contact 
Information 

Date 
Received 

Date of 1st 
Response 

Date 
Closed 

2017-001 William Stevens (973) 444-9999 1/11/17 1/14/17 1/14/17 

2017-002 Cynthia Hill (201) 999-2222 3/18/17 3/18/17 3/18/17 

2017-003 Kate Breining-Hill kbhilll@sba.com 7/2/17 7/14/17 8/1/17 
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OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 Responding to the OPRA Request 

 

 N.J.S.A. 47:1A-5(g) 

 

• Custodian must comply with a request promptly. 

 

o Like a deposition, only respond to the request presented. 

 

o No obligation to create a record to respond to a request. MAG Entertainment, LLC v. 
Division of Alcoholic Beverage Control, 375 N.J. Super. 534 (App. Div. 2005). 

 

o If in doubt, may contact the requestor – but document the contact. 
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OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 Denials and Responses other than production (N.J.S.A. 47:1A-5(g)) 

 

 If the custodian cannot comply with the request, the custodian must so advise in writing and with 
specificity. 

 

 Easy if you don’t have / can’t locate a particular document 

 

 Denial may be complete (withholding) or partial (redaction) 
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OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 Denials and Responses other than production 

 

 For denials / redactions, specificity = “Vaughan Index” 

• Must describe each document in sufficient detail to provide requestor with as much information as 
possible to use in presenting his case and to enable court or GRC review of government records to 
determine whether they contain privileged material. Fisher v. Division of Law, 400 N.J. Super. 61 
(App.  Div. 2008) 

• Practice Tip:  Number every document responsive to request whether being produced or 
withheld/redacted 

 

Document 
Number 

Document 
Date 

Subject Matter Description of 
Information Redacted or 
Document Withheld 

Basis for Exception 
Claimed 

0013 1/10/17 Report: “Investigation of 

Bridge Project Issues” 

Inter-agency advisory, 

consultative and deliberative 

material regarding discussion of 

proposed course of agency action 

N.J.S.A. 47:1A-1.1; In re  

Liquidation of Integrity Ins. 

Co., 165 N.J. 75, 88 (2000); 

In re Readoption with 

Amendments of Death 

Penalty Regulations, 367 N.J. 

Super. 61, 73 (App. Div. 

2004) 
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OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 Denials and Responses other than production (N.J.S.A. 47:1A-5(g)) 

 

 Court or GRC will conduct in camera review of redacted documents 

 

 The “Substantial Disruption” Denial 

 

• “If a request would substantially disrupt agency operations, the custodian may deny access to the 
record after attempting to reach a reasonable solution with the requestor that accommodates the 
interests of the requestors and the agency.” 

• What is a “substantial disruption”? New Jersey Builders Ass'n v. New Jersey Council on Affordable 
Housing, 390 N.J. Super. 166 (App. Div. 2007). 

• Again, OPRA vs. Reality 

• Communication is the key. 
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OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 When may inspection and/or copying take place? (N.J.S.A. 47:1A-5(a)) 

 
 For a municipality having a population of 5,000 or less (according to last Federal census), a board of 

education with a total district enrollment of 500 or less, or a public authority with less than $10 million in 
assets, during not less than six regular business hours over not less than three business days per week, or 
during the entity’s regularly scheduled business hours, whichever is less. 

 

 For everyone else, during regular business hours. 

 

 MUST redact any personal information in records produced.  N.J.S.A. 47:1A-1; N.J.S.A. 47:1A-1.1. 

 

 Unless there is an emergency, cannot adopt a regulation which limits access to government records that is 
retroactive in effect or that affects any OPRA request pending at the time the regulation is adopted. 
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OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 How much can an entity charge for responding to an ordinary request? (N.J.S.A. 47:1A-5(b)) 

 

 $.05 for letter-sized copy or smaller, $.07 for legal-sized copy or larger.  Actual costs may also be 
charged if agency can prove that it exceeds the above.  Access to electronic and non-printed materials is 
free! 

 Actual costs can include media for electronic data transfer (like a DVD) or photographs, postage and 
mailing supplies. 

 Actual costs do no include labor, utilities or other overhead expenses 

 

 How much can an entity charge for responding to an extraordinary request? (N.J.S.A. 47:1A-5(c)) 

 

 In addition to actual costs, may charge a “special service charge” based upon direct cost of providing the 
record when: 

• The nature, format, manner of collation or volume of a printed record is such that it can’t be copied 
with regular office equipment in the ordinary course of business 

• The request requires an extraordinary expenditure of time an effort 

 

 Special service charge may include labor costs & production costs; does not include overhead. 

 Special service charge must be reasonable. 

 Must tell requestor what the special service charge will be before production begins/cost is incurred. 

 Requestor must agree to cost. 

 Fisher v. Division of Law, 400 N.J. Super. 61 (App.  Div. 2008). 
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OPRA REQUEST & RESPONSE PROCESS  

(continued) 

 

 In what medium must a request be fulfilled?  (N.J.S.A. 47:1A-5(d)) 

 

 Records shall be in the medium requested if the agency keeps the records in the requested medium.  

 

  Libertarian Party of Cent. New Jersey v. Murphy, 384 N.J. Super. 136 (App. Div. 2006). 

 

 If the agency doesn’t keep a record in the requested medium, then the agency shall either convert the 
record to the requested medium or “provide a copy in some other meaningful medium.” 

 

 Special service charges may be assessed where the request is for a record: (1) in a medium not routinely 
used by the agency; (2) not routinely developed or maintained by an agency; or (3) requires a substantial 
amount of manipulation or programming of information technology. 

 

 Medium vs. Format 

 

 Public Notice of Rights (N.J.S.A. 47:1A-5(j)) 

 

 Custodian must post “prominently” in public view in parts of the custodian’s office to which the public 
has access a clear and concise statement of the public’s right to appeal a denial of access under OPRA 
and the procedure by which it is done. 
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WHEN THINGS GO 

WRONG 

 

 

THE CHALLENGE PROCESS 
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THE CHALLENGE PROCESS 

 

 N.J.S.A. 47:1A-6 provides the procedure to challenge a denial of access: 

 

 File a lawsuit in Superior Court, to be heard by the Judge designated to hear OPRA cases or start an 
administrative hearing with the GRC. 

 

 Summary or expedited hearing either way. 

 

• Order to Show Cause with Verified Complaint in Court 

• GRC Denial of Access Complaint Form 

 

 Only the requestor may commence a challenge 

 

 Challenge must be brought within 45 days of denial of access.  R. 4:69-6; Goldsmith v. Camden County 
Surrogate's Office, 408 N.J. Super. 376 (App. Div. 2009), cert. denied, 200 N.J. 502 (2009). 

 

 A requestor who prevails in any proceeding is entitled to reasonable attorney’s fees. 

 

 Mason v. City of Hoboken, 196 N.J. 51, 76 (2008); Teeters v. Division of Youth & Family Services, 387 
N.J. Super. 423, 430 (App. Div.2006), cert. denied, 189 N.J. 426 (2007) 

• Catalyst theory – if requested records are produced after filing of challenge, requestor is prima facie 
a prevailing party. 

 

 REMEMBER – If the issue can be resolved in favor of access (i.e., against the public agency), it will be.  
N.J.S.A. 47:1A-1. 
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WHEN THINGS GO 

REALLY WRONG… 
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WHEN THINGS GO REALLY WRONG… 

 

 

N.J.S.A. 47:1A-11  
 

A public official, officer, employee or custodian who knowingly 
and willfully violates P.L.1963, c. 73 (C.47:1A-1 et seq.), as 

amended and supplemented, and is found to have unreasonably 
denied access under the totality of the circumstances, shall be 

subject to a civil penalty of $1,000 for an initial violation, $2,500 
for a second violation that occurs within 10 years of an initial 

violation, and $5,000 for a third violation that occurs within 10 
years of an initial violation. 
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WHEN THINGS GO REALLY WRONG… 

(continued) 

 

 Bart v. City of Patterson Hous. Auth., 403 N.J.Super. 609, 618 (App. Div. 2008) – even if a public entity 
should have provided records on a citizen's initial request, the subsequent production of those records does not 
by itself constitute a “knowing and willful violation, justifying the imposition of a civil penalty.” 

 

 Robert J. Diaz v. South Harrison Township (Gloucester), GRC Complaint No. 2009-171 (Supplemental 
Findings and recommendations of the Executive Director, pp. 3-4).  

 “Certain legal standards must be considered when making the determination of whether the Custodian’s 

actions rise to the level of a “knowing and willful” violation of OPRA. The following statements must be true 

for a determination that the Custodian “knowingly and willfully” violated OPRA: the Custodian’s actions must 

have been much more than negligent conduct (Alston v. City of Camden, 168 N.J. 170, 185 (2001); the 

Custodian must have had some knowledge that his actions were wrongful (Fielder v. Stonack, 141 N.J. 101, 

124 (1995)); the Custodian’s actions must have had a positive element of conscious wrongdoing (Berg v. 

Reaction Motors Div., 37 N.J. 396, 414 (1962)); the Custodian’s actions must have been forbidden with actual, 

not imputed, knowledge that the actions were forbidden (Berg); the Custodian’s actions must have been 

intentional and deliberate, with knowledge of their wrongfulness, and not merely negligent, heedless or 

unintentional (ECES v. Salmon, 295 N.J. Super. 86, 107 (App. Div. 1996).” 
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Practical Concerns & Pitfalls 

 

 Private Email Accounts 

 Video Surveillance 

 Information v. Documents 

 Personnel Records, NJSA 47:1A- 

 Criminal Investigations, NJSA 47:1A-3(b)  

 Dealing with abuse of OPRA 

 Advisory, Consultative and Deliberative Materials 

 Redactions & The “Vaughn Index” 

 Internal Investigations 

 Privacy Concerns (In the School Setting) 

 Thinking OPRA when creating documents 
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Core Terms 
 

Township, exempt, footage, surveillance, disclosure, 
video, videotape, government records, security system, 
camera, tape, security camera, records, jeopardize, 
confidential, revealing, security measures, techniques, 
exclusions, facility's, blanket, common law right, 
provides, requests, public building, vulnerabilities, 
redact, buildings, safety of persons, access rights 

Case Summary 
  

Overview 

ISSUE: Whether the Open Public Records Act (OPRA), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13, required a township to 
disclose video recordings from a security camera 
surveilling the back of the township’s municipal building 
(i.e., town hall). HOLDINGS: [1]-The security exclusions 
of N.J.S.A. § 47:1A-1.1 did not create a blanket 
exception for all security-system-related materials, but 
maintained the confidentiality of such information when 
its disclosure, considering the totality of its worth, would 

compromise the integrity of a security system; [2]-As 
information revealing the capabilities and vulnerabilities 
of surveillance cameras that were part of a public 
facility's security system was precisely the type of 
information that OPRA's security exceptions meant to 
keep confidential in furtherance of public safety, the 
lower courts erred in requiring the township to disclose 
the video footage. 

Outcome 
The judgment of the intermediate appellate court was 
reversed. 

LexisNexis® Headnotes 
  

 
 

Administrative Law > Governmental 
Information > Freedom of Information > Defenses & 
Exemptions From Public Disclosure 

Governments > Courts > Common Law 

HN1[ ]  Freedom of Information, Defenses & 
Exemptions From Public Disclosure 

The New Jersey Open Public Records Act (OPRA), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13, does not require 
release of video footage that reveals security capacity 
for security surveillance systems protecting public 
buildings. Although the New Jersey Supreme Court 
finds no OPRA right of access to video footage from 
such surveillance systems, that does not mean that a 
citizen may not obtain, when appropriate, some portion 
of video from a public facility's security surveillance 
system, but that request must be subjected to the 
common law balancing of interests under a right-to-
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know claim. 

 

Administrative Law > Governmental 
Information > Freedom of Information > Defenses & 
Exemptions From Public Disclosure 

HN2[ ]  Freedom of Information, Defenses & 
Exemptions From Public Disclosure 

The security exceptions of the New Jersey Open Public 
Records Act, N.J.S.A. §§ 47:1A-1 to 47:1A-13, preserve 
the confidentiality of emergency or security information 
or procedures for any buildings or facility which, if 
disclosed, would jeopardize security of the building or 
facility or persons therein; and security measures and 
surveillance techniques which, if disclosed, would create 
a risk to the safety of persons, property, electronic data 
or software. N.J.S.A. § 47:1A-1.1. 

 

Administrative Law > ... > Freedom of 
Information > Enforcement > Burdens of Proof 

Administrative Law > Governmental 
Information > Freedom of Information > Defenses & 
Exemptions From Public Disclosure 

Administrative Law > Governmental 
Information > Freedom of Information > Compliance 
With Disclosure Requests 

HN3[ ]  Enforcement, Burdens of Proof 

The legislature has created the New Jersey Open Public 
Records Act (OPRA), N.J.S.A. §§ 47:1A-1 to 47:1A-13, 
intending to make government records readily 
accessible to the state's citizens with certain exceptions 
for the protection of the public interest. N.J.S.A. § 
47:1A-1. OPRA substantively provides that all 
government records shall be subject to public access 
unless exempt, § 47:1A-1, and it places on the 
government the burden of establishing an exemption, 
N.J.S.A. § 47:1A-6. OPRA sets forth in detail the 
manner in which requests for inspection, examination, 
and copying of government records are to be 
addressed, at times underscoring the responsiveness 
and cooperation expected from custodians. N.J.S.A. § 
47:1A-5. 

 

Administrative Law > Governmental 

Information > Freedom of Information > Defenses & 
Exemptions From Public Disclosure 

HN4[ ]  Freedom of Information, Defenses & 
Exemptions From Public Disclosure 

The New Jersey Open Public Records Act, N.J.S.A. §§ 
47:1A-1 to 47:1A-13, expansively defines "government 
record" or "record" to include any paper, written or 
printed book, document, drawing, map, plan, 
photograph, microfilm, data processed or image 
processed document, information stored or maintained 
electronically or by sound-recording or in a similar 
device, or any copy thereof, that has been made, 
maintained or kept on file in the course of his or its 
official business by any officer, commission, agency or 
authority of the State or of any political subdivision 
thereof. N.J.S.A. § 47:1A-1.1. However, the legislature 
has established public-policy exceptions from that 
definition, declaring that a government record shall not 
include information which is deemed to be confidential. 
Included in the information that the legislature has 
decreed to be confidential is emergency or security 
information or procedures for any buildings or facility 
which, if disclosed, would jeopardize security of the 
building or facility or persons therein; as well as security 
measures and surveillance techniques which, if 
disclosed, would create a risk to the safety of persons, 
property, electronic data or software. § 47:1A-1.1. 

 

Governments > Legislation > Interpretation 

HN5[ ]  Legislation, Interpretation 

The objective of statutory construction is to effectuate 
legislative intent. The best source for direction on 
legislative intent is the very language used by the 
legislature. 

 

Administrative Law > Governmental 
Information > Freedom of Information > Defenses & 
Exemptions From Public Disclosure 

Governments > Legislation > Interpretation 

HN6[ ]  Freedom of Information, Defenses & 
Exemptions From Public Disclosure 

With respect to the New Jersey Open Public Records 
Act, N.J.S.A. §§ 47:1A-1 to 47:1A-13, the legislature has 
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stated that any limitations on the right of access of 
government records shall be construed in favor of the 
public's right of access. § 47:1A-1. 

 

Governments > Legislation > Interpretation 

HN7[ ]  Legislation, Interpretation 

In attempting to understand what the legislature 
intended, a court does not view the statutory words in 
isolation but 'in context with related provisions so as to 
give sense to the legislation as a whole. 

 

Administrative Law > Governmental 
Information > Freedom of Information > Defenses & 
Exemptions From Public Disclosure 

HN8[ ]  Freedom of Information, Defenses & 
Exemptions From Public Disclosure 

With respect to the New Jersey Open Public Records 
Act, N.J.S.A. §§ 47:1A-1 to 47:1A-13, N.J.S.A. § 47:1A-
1.1's first security information exception to disclosure 
allows for the maintenance of secrecy when the 
consequence of releasing information produced by 
certain security tools places at risk the very security 
system established for the protection of public buildings 
and people. The second reinforces the legislative desire 
to preclude disclosure of security measures and 
surveillance techniques that would create a risk for 
property and persons. The language of those 
exceptions broadly permits a categorical exception if the 
information's disclosure would create the very danger 
the security measures and surveillance techniques were 
meant to thwart. 

 

Administrative Law > ... > Freedom of 
Information > Enforcement > Burdens of Proof 

Administrative Law > Governmental 
Information > Freedom of Information > Defenses & 
Exemptions From Public Disclosure 

HN9[ ]  Enforcement, Burdens of Proof 

Under the New Jersey Open Public Records Act 
(OPRA), N.J.S.A. §§ 47:1A-1 to 47:1A-13, to achieve 
exemption for a category of security information, the 
governmental entity must establish that the security tool 

produces information that, if disclosed, would create a 
risk to the security of the building or the persons therein 
because of the revealing nature of the product of that 
tool. The New Jersey Supreme Court has recognized 
the significance of the release of a government record 
when the mining of information from the government 
record can defeat the very purpose of the OPRA 
exclusion. 

Syllabus 
 
 

(This syllabus is not part of the opinion of the Court. It 
has been prepared by the Office of the Clerk for the 
convenience of the reader. It has been neither reviewed 
nor approved by the Supreme Court. Please note that, 
in the interest of brevity, portions of any opinion may not 
have been summarized.) 

Patricia Gilleran v. Township of Bloomfield (A-15-15) 
(076114) 

Argued September 13, 2016—Decided November 22, 
2016 

LaVecchia, J., writing for a majority of the Court. 

In this appeal, the Court determines whether the 
security exclusions of the Open Public Records Act 
("OPRA"), N.J.S.A. 47:1A-1 to-13, preclude disclosure 
of the day's worth of video footage from a stationary 
security camera attached to the Bloomfield Town Hall 
that Plaintiff Patricia Gilleran requested from the 
Township of Bloomfield. 

Gilleran initially requested footage from a five-day 
period but settled on one day of recordings when asked 
by the Township to limit her request. The Township then 
denied Gilleran's request, citing OPRA's exemption for 
security information. Gilleran filed a complaint in the 
Law Division seeking the requested footage under 
OPRA [***2]  and the common law right of access. 

Gilleran argued that the camera is in plain sight and 
captures video of a public area. She contended that the 
videotape is a government record subject to access 
under OPRA and that the Township should either grant 
her request in full or review its tapes, redact any exempt 
portions, and release the remainder. Stressing that 
OPRA's animating purpose is to grant unfettered public 
access to government records, Gilleran urged the court 
to find that none of OPRA's security exemptions creates 
a blanket exemption for surveillance video footage. 



Page 4 of 16 
Gilleran v. Bloomfield 

   

The Township countered that the camera, which is 
concealed by smoked glass, provides security for the 
Town Hall and/or the Law Enforcement Building 
adjacent to the Town Hall. According to the Township, 
the purpose of providing surveillance would be thwarted 
if the public were given access to the video records, 
which might include footage of confidential informants, 
domestic violence victims, police officers, and others 
whose safety could be jeopardized by release of the 
footage. The Township also argued that the videos 
should remain confidential to protect the secrecy of the 
capabilities and vulnerabilities of its 
surveillance [***3]  system. The Township further 
asserted that, because review of surveillance video 
could impose substantial burdens on its resources, it 
should be able to resist a claim for surveillance 
videotape based on a security exemption without having 
to require its employees to review the footage. 

The Law Division held that the Township had violated 
OPRA, ordered the Township to release the requested 
footage, and directed the parties to discuss reasonable 
attorney's fees. The Township appealed, and the 
Appellate Division affirmed the order of the trial court. 
Gilleran v. Twp. of Bloomfield, 440 N.J. Super. 490, 501, 
114 A.3d 780 (App. Div. 2015). The panel concluded 
that OPRA contains no blanket exemption for security 
information and that determining whether the 
government must review a recording should be 
addressed on a case-by-case basis. The panel 
remanded the matter to the Law Division for a 
determination as to attorney's fees. 

The Court granted the Township leave to appeal. 223 
N.J. 402, 125 A.3d 390 (2015). 

HELD: Compelling release on demand of security 
surveillance video would be contrary to the legislative 
intent motivating OPRA's exemptions based on security 
concerns. The Township's explanation for denying the 
request for the footage was adequate. Requests for 
video from surveillance cameras protecting 
public [***4]  facilities are better analyzed under the 
common law right of access. The Court therefore 
reverses the judgment of the Appellate Division and 
remands the matter for further proceedings based on 
the unresolved common law claim. 

1. OPRA mandates that government records be made 
"readily accessible" upon citizen request "with certain 
exceptions[] for the protection of the public interest." 
N.J.S.A. 47:1A-1. It is the government's burden to show 
that a requested record falls within an exception, 

including one or both of the security exceptions, which 
protect "emergency or security information or 
procedures for any buildings or facility which, if 
disclosed, would jeopardize security of the building or 
facility or persons therein," as well as "security 
measures and surveillance techniques which, if 
disclosed, would create a risk to the safety of persons, 
property, electronic data or software." Ibid. (pp. 13-14) 

2. The Court begins by assuming that surveillance video 
is a "government record" within the meaning of OPRA 
because neither party argues otherwise. Observing that 
a statute's language is the best guide to the 
Legislature's intent in enacting that statute, the Court 
then turns to the security provisions [***5]  quoted 
above, which it reads in the context of related provisions 
in order to give meaning to the statute as a whole. (pp 
15-16) 

3. Viewed together, both security exemptions advance a 
discernible public policy with respect to the security 
systems of public buildings. The Court agreed with 
Gilleran that the two exceptions do not create a blanket 
exemption for any and all information about security 
measures. The Court stressed, however, that the two 
provisions were phrased in a way that allows flexibility in 
application for public safety purposes. (pp. 16-18) 

4. The Court notes that the first exception maintains 
confidentiality when the release of information produced 
by certain security tools places at risk the very security 
system established for the protection of public buildings 
and people. The second exception reinforces the 
legislative desire to preclude disclosure of security 
measures and surveillance techniques that would create 
a risk for property and persons. Together, these 
exceptions prevent OPRA requests from interfering with 
security efforts, including in ways that the Legislature 
could not have predicted when it enacted OPRA. (pp. 
18-19) 

5. To protect the confidentiality [***6]  of security 
information through one of these exceptions, the 
government must establish that the security tool (here, 
the camera) produces information that, if disclosed, 
would create a risk to the security of the building or the 
persons therein because of the revealing nature of the 
product of that tool. In this matter, the Township seeks 
to protect information about the camera itself, including 
the scope of the camera's surveillance area, the clarity 
of the images the camera captures, and the frequency 
with which it captures images. The Court holds that, 
when such a concern is present, OPRA's security 
exemptions bar access to a security system's 
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surveillance product. (pp. 19-22) 

6. The Court stresses that this is the sensible 
application of the security exceptions because, if OPRA 
were interpreted to require unfettered access to the 
work product of any camera that is part of a 
governmental facility's security system, then all such 
footage from every governmental facility would be 
subject to release on demand, creating the opportunity 
for the protection provided by such security systems to 
be dismantled. A better approach is to analyze requests 
for security footage under the common [***7]  law right 
of access, which allows the need for access to be 
weighed against the needs of governmental 
confidentiality. (pp. 22-23) 

7. The Court finds that the videotape requested in this 
matter is not subject to public access under OPRA's 
security exclusions and that the Township provided an 
adequate basis for finding the footage to be exempt 
from release. (pp. 23-24) 

CHIEF JUSTICE RABNER, DISSENTING, expresses 
the view that OPRA, by its plain language, does not 
categorically exempt all security footage from public 
disclosure. Rather, OPRA requires public agencies to 
disclose public records, including security footage, 
unless a specific exception applies. The dissent would 
thus have remanded the case to the trial court to allow 
the Township to attempt to establish, based on what 
appears on the tape, that the requested footage either 
"would jeopardize security" or "would create a risk to" 
safety. N.J.S.A. 47:1A-1.1. 

The judgment of the Appellate Division is REVERSED. 
The matter is REMANDED to the trial court for further 
proceedings based on the unresolved common law 
right-to-access claim. 

Counsel: Steven J. Martino argued the cause for 
appellants (Law Department, Township of Bloomfield, 
attorneys). 

CJ Griffin argued [***8]  the cause for respondent 
(Pashman Stein, attorneys). 

Raymond R. Chance, III, Deputy Attorney General, 
argued the cause for amicus curiae State of New Jersey 
(Christopher S. Porrino, Attorney General of New 
Jersey, attorney; Jeffrey S. Jacobson, Counsel to the 
Attorney General, on the letter brief). 

Lance J. Kalik argued the cause for amicus curiae 
American Civil Liberties Union of New Jersey (Edward 
L. Barocas, Legal Director, attorney; Mr. Kalik, Mr. 

Barocas, and Jeanne M. LoCicero, of counsel; Mr. Kalik, 
Stephanie R. Wolfe, and John C. Kessler, on the brief). 

Bruce S. Rosen submitted a brief on behalf of amici 
curiae The Reporters Committee for Freedom of the 
Press, Advance Publications, Inc., American Society of 
News Editors, The Associated Press, Association of 
Alternative Newsmedia, Dow Jones & Company, Inc., 
Gannett Co., Inc., Hearst Corporation, Investigative 
Reporting Workshop at American University, MPA—The 
Association of Magazine Media, National Association of 
Black Journalists, National Newspaper Association, 
National Press Photographers Association, National 
Public Radio, Inc., The New York Times Company, 
North Jersey Media Group, Inc., Online News 
Association, Radio Television [***9]  Digital News 
Association, and Society of Professional Journalists 
(McCusker, Anselmi, Rosen & Carvelli, attorneys). 

Judges: JUSTICE LaVECCHIA delivered the opinion 
for the Court. JUSTICES ALBIN, FERNANDEZ-VINA, 
AND SOLOMON join in JUSTICE LaVECCHIA's 
opinion. CHIEF JUSTICE RABNER filed a separate, 
dissenting opinion in which JUSTICE TIMPONE joins. 
JUSTICE PATTERSON did not participate. 

Opinion by: LaVECCHIA 

Opinion 
 
 

 [*163]  [**802]   JUSTICE LaVECCHIA delivered the 
opinion for the Court. 

This appeal arises from a citizen request, pursuant to 
the Open Public Records Act (OPRA or the Act), 
N.J.S.A. 47:1A-1 to-13, and the common law right of 
access, for essentially a day's worth of video footage 
from a stationary security camera attached to the 
second-story rear area of Bloomfield Town Hall, 
adjacent to the police station. 

The Township of Bloomfield (Township) declined to 
release the videotape footage. According to the 
Township, allowing unrestricted access to security 
camera videotape—which would reveal not only what is 
and is not captured by the security camera, but also 
when and how well it is captured—would undermine the 
purpose of having a security camera system protecting 
the buildings and people within them. The Township 
asserted that the [***10]  security exclusions of OPRA 
permitted withholding the videotape. 
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We granted leave to appeal from the Appellate 
Division's affirmance of a trial court order compelling 
release of the video under OPRA. We conclude that 
HN1[ ] OPRA does not require release of video 
footage that reveals security capacity for security 
surveillance systems protecting public buildings. 
Although we find no OPRA right of access to video 
footage from such surveillance systems, that does not 
mean that a citizen may not obtain, when appropriate, 
some portion of video from a public facility's security 
surveillance system, but that request must be subjected 
to the common law balancing of interests under a right-
to-know claim. That common law claim was not reached 
in this matter so we leave that analysis for another day 
in the circumstances arising in this appeal. 

 [*164]  [**803]   HN2[ ] The security exceptions 
preserve the confidentiality of 

emergency or security information or procedures for 
any buildings or facility which, if disclosed, would 
jeopardize security of the building or facility or 
persons therein; [and] 

security measures and surveillance techniques 
which, if disclosed, would create a risk to the safety 
of persons, property, electronic [***11]  data or 
software[.] 

[N.J.S.A. 47:1A-1.1.] 
The wholesale release of videotape footage from a 
surveillance camera, which is part of a government 
facility's security system protecting its property, workers, 
and visitors, would reveal information about the 
system's operation and also its vulnerabilities, 
jeopardizing public safety. The compelled release under 
OPRA, on demand for any or no reason, of a security 
system's operational product revealing otherwise 
nonpublic information about monitoring capability is at 
odds with the legislative intent in creating security 
exceptions to OPRA. The security exceptions will be 
applied in a commonsense manner that fulfills the very 
purpose of having security-based exceptions, and we 
will do so mindful of present day practical challenges to 
maintenance of security in public facilities. 

We hold that the security exclusions preclude disclosure 
under OPRA of the videotape requested in this matter. 

I. 

On April 7, 2014, plaintiff Patricia Gilleran emailed the 
Township's Records Custodian requesting five days' 
worth of footage—March 31, 2014 to April 4, 2014, from 
7:00 a.m. to 9:00 p.m.—from a stationary security 

camera, which was attached to the back of the 
municipal building [***12]  and which, she claimed, 
appeared to be directed toward the rear of Town Hall 
and a parking area that encompassed the Mayor's 
parking space. 

A clerk1 for the Township spoke with Gilleran, indicated 
that five days of footage would be voluminous, and 
asked if the request  [*165]  could be winnowed. 
Gilleran accordingly reduced her request to one day of 
recordings: March 31, 2014, from 7:00 a.m. to 9:00 p.m. 
On April 11, 2014, Gilleran was informed by email that 
her request was denied pursuant to OPRA's exemption 
for security information. 

Gilleran commenced this action against the Township 
and its Records Custodian by filing a complaint in the 
Law Division seeking the requested footage under 
OPRA and the common law right of access. According 
to her complaint, plaintiff seeks the video footage to 
determine whether certain people had entered the 
municipal building. The complaint further alleges that 
the camera is in plain sight and captures video of a 
public area. Four photographs of the surveillance 
camera were appended [***13]  to the complaint to 
depict that the camera is affixed to the second story of 
the municipal building's wall, above a parking lot that 
includes the Mayor's parking space. 

The complaint contends that the videotape is a 
government record subject to access under OPRA and 
requests the court either to direct the Township to 
release the requested footage or to review the tapes in 
camera and order defendants to redact portions of the 
tape that are exempt and release the remainder. The 
complaint also demands the award of a civil penalty and 
attorney's fees under OPRA. The 
complaint  [**804]  also seeks release of the videotape 
under the common law right of access. 

In its answer, the Township contends that the footage is 
exempt as security information. The Township 
submitted two certifications: one from the clerk who 
responded to Gilleran's request and the other from Ted 
Ehrenburg, Bloomfield's Township Administrator. 
Ehrenburg certified that: 

3. [] The camera from which the video was 
requested is located on the rear of Town Hall on the 

                                                 
1 In different places in the record, this person is listed as a 
"clerk/typist," a records custodian, or an employee in the 
Municipal Clerk's office who frequently responds to OPRA 
requests. 
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second story. Without revealing security 
information, the camera provides security for Town 
Hall and/or the Law Enforcement Building adjacent 
to Town Hall. 

4. The cameras are [***14]  strategically placed and 
smoked glass is placed over the cameras so that 
the public does not know the area that is being 
surveilled. 

 [*166]  5. Allowing access by the public to the 
video surveillance would defeat the entire purpose 
of having security cameras on Town Hall. 
6. Again, without revealing security information, the 
area which is potentially surveilled is not only used 
by public employees but Police Officers who report 
to and from work, confidential informants who are 
brought into the Police Station, witnesses who are 
brought into the Police Station, domestic violence 
victims who are brought into the Police Station and 
members of the public who seek to report crimes. 
7. If the public is given access to the video tapes, 
the safety of these individuals could be put in 
jeopardy. 
8. Therefore, video surveillance which is essential 
to the security of the township buildings should not 
be provided to the public. 

On the return date of the court's order to show cause, 
plaintiff argued that, because the case presents a novel 
OPRA issue, the court's focus should be on the Act's 
animating principle, which is to grant unfettered public 
access to government records. Plaintiff urged the court 
to find [***15]  that none of OPRA's security exemptions 
creates a blanket exemption for surveillance video 
footage based on a concern for security and that, 
therefore, the Township was obliged to examine the 
video to determine whether some portion of its contents 
would pose a security risk. Plaintiff's argument 
emphasized that the camera was placed in an obvious 
and public place and that one can stand outside the 
building and observe the same people entering and 
leaving the building that the tape would have recorded. 

The Township argued that its employees should not be 
required to review security footage for the Township to 
resist a claim for surveillance videotape based on a 
security exemption. From a practical perspective, the 
Township maintained that requiring Township 
employees to review security footage for every public 
request could impose substantial burdens on the 
Township's resources. The Township acknowledged 
that no Township official had viewed the entire footage 
before claiming a security exemption under OPRA for 

plaintiff's request; nevertheless, the Township argued 
that the footage could pose security risks because it 
might reveal undercover officers, witnesses, or victims 
seeking to [***16]  maintain confidentiality. More 
fundamentally, the Township contended that the videos 
should remain confidential so the Township  [*167]  can 
maintain the secrecy of the scope of the security 
surveillance system. 

The Law Division held that the Township was in 
violation of OPRA and ordered release of the requested 
video footage within five days. The court also directed 
the parties to attempt agreement on 
reasonable  [**805]  attorney's fees under N.J.S.A. 
47:1A-6. 

On July 1, 2014, the Township filed motions for leave to 
appeal and for a stay pending appeal, maintaining that 
"there is a security risk if [the tape is] produced," and 
that the "revealing of security measures and 
surveillance techniques would create a risk of [sic] the 
safety of persons in the Township." The Appellate 
Division granted the stay on July 2, 2014. The Appellate 
Division also granted the application of the American 
Civil Liberties Union of New Jersey (ACLU-NJ) for 
amicus curiae status. 

On May 13, 2015, the Appellate Division affirmed the 
order of the trial court. Gilleran v. Twp. of Bloomfield, 
440 N.J. Super. 490, 501, 114 A.3d 780 (App. Div. 
2015). The panel rejected the Township's argument that 
the fact that the video camera footage was part of a 
security system should have been sufficient justification 
to deny access. Id. 440 N.J. Super. at 497, 114 A.3d 
780. Based on [***17]  a statutory construction analysis, 
the panel held that OPRA's statutory exclusions 
addressing security do not provide a blanket exemption 
for all security information. Ibid. 

Further, the appellate panel held that the record lacked 
sufficient specific information for it to conclude that 
activities and individuals' identities revealed on the tape 
would pose a security risk if the tape were released. Id. 
440 N.J. Super. at 498, 114 A.3d 780. That said, the 
panel declined to conclude that an agency must review 
requested video recordings in order to claim an 
exemption based on security reasons, acknowledging 
that such a requirement could be unreasonably 
burdensome. Ibid. Rather, the panel stated that 
determining whether the government must review a 
recording should be addressed on a case-by-case 
basis, taking into consideration the length of the 
requested recordings and the nature of the information 
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contained therein. Id. 440 N.J. Super. at 500, 114 A.3d 
780. The  [*168]  Appellate Division remanded the 
matter for additional proceedings related only to the 
award of fees. Id. 440 N.J. Super. at 501, 114 A.3d 780. 

Because final judgment had not yet been rendered, the 
Township properly sought leave to appeal to this Court, 
which we granted. 223 N.J. 402, 125 A.3d 390 (2015).2 
The ACLU-NJ, which had been granted amicus curiae 
status before the Appellate [***18]  Division, filed an 
amicus brief in support of Gilleran. The Reporters 
Committee for Freedom of the Press and eighteen 
media organizations were granted amicus curiae status 
and filed a brief urging rejection of a "blanket exception" 
for surveillance videos. We also granted amicus curiae 
status to the Attorney General of New Jersey, who filed 
a brief in support of the Township. 

II. 

The key distinction in the arguments of the parties lies in 
how to interpret the security exceptions, both of which 
include the phrase, "if disclosed," in identifying the type 
of security information or other material that is excluded 
from access as a "government record." The parties 
further disagree on whether the security exceptions 
require the review and redaction of discrete material that 
can be identified as posing a security risk, subject to 
cost shifting and other accommodations generally 
provided for through N.J.S.A. 47:1A-5. 

Plaintiff and the amici who support her right to request 
access to the security videotape believe that 
individualized review and excision is necessary to give 
meaning to the phrase, "if disclosed," in  [**806]  the two 
security exclusions. Plaintiff [***19]  and amici argue 
that the phrase requires the Township to review the 
tapes and excise only those portions of the tape that 
would create a security risk "if disclosed." 

Plaintiff and amici also suggest that, if the Township is 
not required to review the tapes, then the Court will 
have interpreted  [*169]  the exception to be a "blanket 
exception" for all security measures. They point out that 
other OPRA exemptions containing similar "if disclosed" 
language have been applied to require an individualized 
assessment of the requested government record, with 
release authorized for those portions that do not pose 
the demonstrated risk that the exclusion seeks to avoid. 
Here they emphasize that the Township made no effort 
to demonstrate that portions of the video "would 
jeopardize" security because the Township 
                                                 
2 A related notice of petition for certification was dismissed. 

acknowledged that no one had viewed the tape in its 
entirety. 

The Township and the Attorney General view the 
security exclusions differently. They dispute that the 
videotape merely provides information equivalent to that 
which a member of the public would otherwise view 
standing outside in the surveilled public place. Rather, 
they maintain that videotape from the Township's 
stationary security [***20]  camera, which is otherwise 
not available to be seen by the public, would disclose 
security information that reveals the security system's 
operation and vulnerabilities—what the government can 
view from the inner workings of its security system. 
They maintain that allowing general public access to 
their security measures, procedures, and techniques is 
contrary to the purpose of the security exceptions. 

Accordingly, they argue that the revealing information 
ordered to be released—which would normally be 
known only to those who could see through the 
camera's lenses or, in other words, who can view what 
the camera's tapes capture, when, and how well—was 
intended to be exempt as a category of information 
under the security exclusions. They emphasize that the 
security exclusions' purpose in shielding the release of 
such sensitive information about a security system is 
designed to foster protection of public buildings and the 
people within them. They further argue that courts 
should apply the security exclusions and deny public 
access to a security system's video when the 
government produces a certification that such 
information must remain confidential to avoid 
jeopardizing the security [***21]  system's operation. 

 [*170]  In further response to plaintiff's and the ACLU-
NJ's position, they contend that their interpretation 
neither renders the "if disclosed" language meaningless 
nor creates a blanket exception for security-related 
information. They maintain that other security-related 
records remain available on request, subject to excision 
as needed prior to release. Their position also allows for 
release, based on a showing of need balanced against 
the government's interests, through the common law 
right of access. 

III. 

Any analysis of OPRA must begin with the recognition 
that HN3[ ] the Legislature created OPRA intending to 
make government records "readily accessible" to the 
state's citizens "with certain exceptions[] for the 
protection of the public interest." N.J.S.A. 47:1A-1 
(declaring public policy animating OPRA). OPRA 
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substantively provides that "all government records shall 
be subject to public access unless exempt," N.J.S.A. 
47:1A-1, and it places on the government the burden of 
establishing an exemption, N.J.S.A. 47:1A-6. See 
Mason v. City of Hoboken, 196 N.J. 51, 66-67, 951 A.2d 
1017 (2008). The Act sets forth in detail  [**807]  the 
manner in which requests for inspection, examination, 
and copying of government records are to be 
addressed, at times underscoring the responsiveness 
and cooperation expected [***22]  from custodians. See 
N.J.S.A. 47:1A-5. 

HN4[ ] OPRA expansively defines "Government 
record" or "record" to include 

any paper, written or printed book, document, 
drawing, map, plan, photograph, microfilm, data 
processed or image processed document, 
information stored or maintained electronically or by 
sound-recording or in a similar device, or any copy 
thereof, that has been made, maintained or kept on 
file in the course of his or its official business by any 
officer, commission, agency or authority of the 
State or of any political subdivision thereof. 

[N.J.S.A. 47:1A-1.1.] 

However, the Legislature established public-policy 
exceptions from that definition, declaring that "[a] 
government record shall not include . . . information 
which is deemed to be confidential."  [*171]  Ibid. 
Included in the information that the Legislature decreed 
to be confidential is 

emergency or security information or procedures for 
any buildings or facility which, if disclosed, would 
jeopardize security of the building or facility or 
persons therein; 

as well as 
security measures and surveillance techniques 
which, if disclosed, would create a risk to the safety 
of persons, property, electronic data or software. 

[Ibid.] 

We now evaluate whether those exceptions were 
intended [***23]  to exempt from disclosure the security 
camera videotape that plaintiff requested through 
OPRA. 

IV. 

We begin our analysis with the assumption that video 
footage from a security camera is a "government record" 
under OPRA because no party has challenged that 
starting point, and we proceed directly to whether video 

footage from a public facility's security surveillance 
camera is exempt from disclosure based on the public-
interest policy concerns underlying the two security-
related exemptions. See N.J.S.A. 47:1A-1 
(characterizing exceptions as having been created "for 
the protection of the public interest"). 

The two government-record exemptions at issue 
categorize types of information or content sought to be 
excluded based on security concerns. One exemption 
addresses "security information or procedures . . . 
which, if disclosed, would jeopardize security of the 
building or facility or persons therein." N.J.S.A. 47:1A-
1.1 (emphasis added). The other addresses "security 
measures and surveillance techniques which, if 
disclosed, would create a risk to the safety of persons 
[or] property." Ibid. (emphasis added). 

Our task plainly involves HN5[ ] statutory construction, 
the objective of which is to effectuate legislative intent. 
Cashin v. Bello, 223 N.J. 328, 335, 123 A.3d 1042 
(2015). The [***24]  best source for direction on 
legislative intent is the very language used by 
the  [*172]  Legislature. See State v. Gandhi, 201 N.J. 
161, 176, 989 A.2d 256 (2010). 

The words used by the Legislature in the applicable 
exemptions capture categories of information. Their 
terminology transcends reference to a singular 
document, or like item, that can be reviewed for 
redaction and encompasses material that provides 
insight into security methods and modalities. The first 
exemption references "security information or 
procedures" the disclosure of which would 
jeopardize  [**808]  security of public buildings. N.J.S.A. 
47:1A-1.1 (emphasis added). The second speaks even 
more broadly in precluding disclosure of a category of 
information, specifically reaching records that reveal 
"security measures and surveillance techniques" so as 
not to place at risk the safety of property, which includes 
public buildings, and people. Ibid. (emphasis added). 
Our job is to understand the intent that animated those 
exemptions and to give it effect. Cashin, supra, 223 N.J. 
at 335, 123 A.3d 1042. We do so fully aware thatHN6[
]  the Legislature also stated that "any limitations on the 
right of access . . . shall be construed in favor of the 
public's right of access." N.J.S.A. 47:1A-1. HN7[ ] In 
attempting to understand what the Legislature intended, 
a court does not "view the [***25]  statutory words in 
isolation but 'in context with related provisions so as to 
give sense to the legislation as a whole.'" Murray v. 
Plainfield Rescue Squad, 210 N.J. 581, 592, 46 A.3d 
1262 (2012) (quoting DiProspero v. Penn, 183 N.J. 477, 
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492, 874 A.2d 1039 (2005)). 

Viewed together, both security exemptions advance a 
discernible public policy with respect to the security 
systems of public buildings, such as we have here. The 
two exemptions endeavor to keep from public scrutiny a 
swath of information that, if disclosed, would jeopardize 
or would undermine the effectiveness of the security 
system for public buildings (property) and the people 
within them. We seek meaning and intent of the two 
exemptions by viewing them in context with each other. 
Murray, supra, 210 N.J. at 592, 46 A.3d 1262. 

 [*173]  We begin by agreeing with plaintiff that the 
Legislature was not creating a blanket exception for any 
and all information about security measures. Such a 
clear and direct exclusion could have been written, but 
that is not how the exemptions are fairly read. The "if 
disclosed" phrase must have meaning. See State v. 
Regis, 208 N.J. 439, 449, 32 A.3d 1109 (2011) (stating 
that legislative words are not presumed superfluous). 
Certainly, there are types of security-related information 
that would appear disclosable without violating the 
Legislature's overarching concern about the 
maintenance of public security and safety. 
Examples [***26]  could include public-bidding 
documents in connection with acquisition of a security 
system and documents revealing the cost of the system. 
Such examples were readily acknowledged during 
argument in this matter. Thus, the exception does not 
create a "blanket exception" for all security-system-
related material, as feared by plaintiff and amici. 

However, the Legislature plainly was concerned about 
public-safety consequences when creating a shield in 
OPRA from the on-demand public disclosure of 
information that relates to public-facility security 
concerns. 

Even if neither security exception is meant to operate as 
a blanket exception, the Legislature's exceptions—
written without knowing the extent of the public safety 
challenges that the future might bring—were phrased in 
a way that allows flexibility in application for security 
purposes. They maintain the confidentiality of 
information categories when disclosure of the 
information, considering the totality of its worth, would 
compromise the integrity of a security system and 
defeat the purpose to having security exceptions in 
OPRA. 

HN8[ ] The first exception allows for the maintenance 
of secrecy when the consequence of releasing 
information [***27]  produced by certain security tools 

places at risk the very security system established for 
the protection of public buildings and people. The 
second reinforces the legislative desire to preclude 
disclosure of security measures and surveillance 
techniques that would create a  [*174]  risk for property 
and persons. The  [**809]  language of those 
exceptions broadly permits a categorical exception if the 
information's disclosure would create the very danger 
the security measures and surveillance techniques were 
meant to thwart. 

Current events since the new millennium make evident 
the present day difficulties of maintaining daily security 
for public buildings and people using them. The security 
exceptions prevent OPRA requests from interfering with 
such security efforts. Even if the Legislature could not 
have predicted precisely all the many types of criminal, 
terroristic events that have happened since OPRA was 
enacted, the Legislature created flexible exceptions to 
preserve public safety and security. Now, we know that 
knowledge of the vulnerabilities of a security system 
could allow an ill-motivated person to know when and 
where to plant an explosive device, mount an attack, or 
learn the movements of persons, [***28]  placing a 
public building or persons at risk. Information that 
reveals the capabilities and vulnerabilities of 
surveillance cameras that are part of a public facility's 
security system is precisely the type of information that 
the exceptions meant to keep confidential in furtherance 
of public safety. 

HN9[ ] To achieve exemption for such a category of 
security information, the governmental entity must 
establish that the security tool (here, the camera) 
produces information that, if disclosed, would create a 
risk to the security of the building or the persons therein 
because of the revealing nature of the product of that 
tool. We have recognized before the significance of the 
release of a "government record" when the mining of 
information from the government record can defeat the 
very purpose of the OPRA exclusion. In Education Law 
Center v. New Jersey Department of Education, 198 
N.J. 274, 966 A.2d 1054 (2009), this Court considered 
the impact that release of a document under OPRA 
would have on thwarting the purpose of an exclusion 
recognized under the Act. Specifically, we considered 
whether the release of a record that contained factual 
components could be subject to the deliberative-process 
privilege recognized and protected 
under  [*175]  OPRA. Id. 198 N.J. at 299, 966 A.2d 
1054. In concluding that disclosure of a 
seemingly [***29]  fact-based document could reveal 
deliberative content because that protectable type of 
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information could be gleaned from thoughtful and 
contextual review of the document, id. 198 N.J. at 299-
300, 966 A.2d 1054, we held that the purpose to be 
served by the exception had to be honored in the case 
before the Court, id. 198 N.J. at 300-02, 966 A.2d 1054. 
The Court took a practical approach to preserving the 
purpose intended to be achieved by the legislative 
creation of the exemption. 

Here, we cannot allow ourselves to be blind to the very 
purpose of the security exceptions in issue. When 
determining whether OPRA meant to require the 
wholesale release of such security videotape, on 
demand, we must consider the videotape as a whole, 
with due regard for the information it can reveal about 
the Township's security system. If the release of the 
product of a security system can lead to the 
undermining of the legislative public-interest policy 
embedded in the security exclusions, the exemption 
protecting such information to avoid the risk of 
jeopardizing the security protection surely was intended 
to prevail in order to protect public safety.3 

 [**810]  In this matter, the scope of the camera's 
surveillance area (the width, depth, and clarity of the 
images, as well as when it operates, i.e. intermittently 
and, if so, at what intervals and are they regular) is the 
information that the Township seeks to protect. That the 
video may contain depictions of otherwise non-
confidential views of an area outside a public building or 
may capture persons moving in a public area is not a 
complete way in  [*176]  which to assess the security 
worth of this requested government record. Such 
analysis provides a stunted review for addressing the 
purpose underlying the security exemptions. 

No doubt the security exceptions recognize [***31]  the 
need, in some instances, to deny access to only a 
portion of a government record in order to avoid placing 
at risk the safety of a person identifiable on the 

                                                 

3 On this point, the dissent describes the majority opinion as 
not giving effect to the second prong of analysis 
under [***30]  the exceptions, namely that the disclosure 
would jeopardize security or would create a risk to safety. See 
infra 227 N.J. at 167, 149 A.3d at 805. That mistakes our 
analysis. Although under our interpretation of the statutory 
exemption no security footage can pass the second part of the 
test embedded in the exception, that is not to say that all 
security information is exempt because, as noted, security 
information includes more than just security video footage. 
The statutory language from the second prong to the 
exceptions is not omitted in our analysis. 

videotape.4 But when the public-security concern is that 
access to the videotape product of the surveillance 
medium itself reveals security-compromising 
information, then the exemptions can be relied on to 
bar, categorically, under OPRA, a security system's 
otherwise confidential surveillance product. 

A sensible application of the security exceptions 
supports denying release of information that undermines 
the operation of a government facility's security system. 
Compelling the wholesale release to the public of 
videotape product of any security camera, or 
combination of cameras, from a government facility's 
security system would reveal information [***32]  about 
a system's operation and also its vulnerabilities. Once 
OPRA is interpreted to require unfettered access to the 
work product of any camera that is part of a 
governmental facility's security system, then footage 
from security cameras in all governmental facilities—
police stations, court houses, correctional institutions—
would be subject to release on demand. It takes no 
stretch of the imagination to realize that that would 
make it possible for any person to gather the information 
necessary to dismantle the protection provided by such 
security systems. 

Requests for videotape product from surveillance 
cameras protecting public facilities are better analyzed 
under the common  [*177]  law right of access where 
the asserted need for access can be weighed against 
the needs of governmental confidentiality. See O'Boyle 
v. Borough of Longport, 218 N.J. 168, 196-97, 94 A.3d 
299 (2014) (noting that "the party requesting documents 
must explain why he seeks access to the requested 
documents" and relating three-part test used for 
evaluation of such requests); Educ. Law Ctr., supra, 198 
N.J. at 302, 966 A.2d 1054. We can envision 
circumstances when the need for access to a portion of 
a videotape, redacted as necessary, may justify release 
of the requested material. For example, an accident 
occurring in an area surveilled [***33]  near a public 
building or an incident of claimed brutality or misconduct 
captured on a facility's security videotape may provide a 
legitimate interest to justify a partial disclosure under the 

                                                 

4 When that is the only basis asserted for non-disclosure of an 
otherwise disclosable government record, then it would be 
appropriate for the governmental entity to review the tapes 
and redact or excise certain portions. OPRA allows for cost 
shifting for the additional burden on public resources should 
that form of search expedition be requested in an 
appropriately tailored way. See N.J.S.A. 47:1A-5. 
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common law  [**811]  right of access.5 Plaintiff's 
common law right of access claim was never reached in 
this matter and so that balancing-of-interest analysis 
was not performed. That is the context in which the give 
and take emphasized by the dissent should take place 
when security videotape, capable of revealing 
vulnerabilities of the security system itself, is requested. 

That said, we conclude that the broad brush of 
compelled release under OPRA, on demand for any or 
no reason, of the Township's security system's 
surveillance videotape product, revealing its capabilities 
and vulnerabilities, is contrary to the legislative intent 
motivating OPRA's exemptions based on security 
concerns. We hold that the videotape requested in this 
matter is [***34]  not subject to public access under 
OPRA's security exclusions. Although a more expansive 
explanation by the Township would have been 
preferable, we are satisfied that the Township provided 
an adequate basis, through Mr. Ehrenburg's 
certification, as but-tressed by argument, to support its 
position that allowing general  [*178]  public access 
under OPRA to the video footage from the surveillance 
camera on Town Hall and the adjacent police station 
would undermine the security purpose of the camera 
and of the security system of which it is but a part. 

V. 

The judgment of the Appellate Division is reversed and 
the matter is remanded for further proceedings based 
on the unresolved common law right-of-access claim. 

JUSTICES ALBIN, FERNANDEZ-VINA, AND 
SOLOMON join in JUSTICE LaVECCHIA's opinion. 
CHIEF JUSTICE RABNER filed a separate, dissenting 
opinion in which JUSTICE TIMPONE joins. JUSTICE 
PATTERSON did not participate. 

Dissent by: RABNER 

Dissent 
 
 

CHIEF JUSTICE RABNER, dissenting. 

                                                 

5 This Court also recognized recently the possibility of a 
judicially fashioned remedy that could include the required 
release of a portion of security videotape from cameras inside 
and outside a police building as part of required discovery in a 
DWI prosecution. See State v. Stein, 225 N.J. 582, 600-01, 
139 A.3d 1174 (2016). 

This is a case of statutory interpretation. The outcome 
should depend on the language the Legislature used—
or chose not to use—in the Open Public Records Act 
(OPRA), N.J.S.A. 47:1A-1 to -13. 

OPRA provides the public with access to government 
records. N.J.S.A. 47:1A-1. Unless [***35]  an exception 
in the statute applies, the law affords citizens a broad 
right of access. Ibid. Relying on the statute, Patricia 
Gilleran asked the Township of Bloomfield for footage 
from a video surveillance camera that is visible to the 
public and focuses on the back of Bloomfield's Town 
Hall. The Township denied the request, and this action 
followed. 

The trial court found that OPRA does not create a 
"blanket exemption" for the disclosure of security tapes 
and ordered Bloomfield to disclose the footage. The 
Appellate Division affirmed. It carefully analyzed the 
language of the statute and agreed that "the statutory 
exclusions do not provide a blanket OPRA exemption 
for recordings made from security cameras." Gilleran v. 
Twp. of Bloomfield, 440 N.J. Super. 490, 497, 114 A.3d 
780 (App. Div. 2015). The panel also found that the 
Township did  [*179]  not meet its burden to establish 
that either of OPRA's two security-related exceptions 
applies. Id. 440 N.J. Super. at 498, 114 A.3d 780. 

The majority takes a different approach. It concludes 
that all footage from security cameras is exempt from 
disclosure under  [**812]  OPRA because the footage 
would reveal the "capability" and "vulnerabilities" of the 
government agency's security system. See ante 227 
N.J. at 164, 176, 177, 149 A.3d at 803, 810. The 
majority offers sound reasons why that approach makes 
sense. But [***36]  the Court's decision cannot 
overcome a fundamental problem: OPRA does not say 
that all security footage is categorically exempt from 
public disclosure. The Legislature could have written 
that standard into the law but did not. Instead, OPRA 
requires public agencies to disclose government records 
unless a specific exception applies, and the relevant 
exceptions do not exempt all security footage from 
disclosure. According to the language of the statute, the 
Township must demonstrate that surveillance footage 
"would jeopardize security" or "would create a risk to" 
safety to be exempt from disclosure. N.J.S.A. 47:1A-1.1. 
The Township has not made that showing and, 
therefore, has not met its burden under the law. 

Courts must be guided by the Legislature's policy 
choices, which appear in the words of the relevant 
statutes. Because, in my view, the majority has not 
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followed the plain language of OPRA, I respectfully 
dissent. 

I. 

The statute provides the critical backdrop to this case. 
OPRA is designed "to maximize public knowledge about 
public affairs in order to ensure an informed citizenry." 
Mason v. City of Hoboken, 196 N.J. 51, 64, 951 A.2d 
1017 (2008) (quoting Asbury Park Press v. Ocean Cty. 
Prosecutor's Office, 374 N.J. Super. 312, 329, 864 A.2d 
446 (Law Div. 2004)). 

At the outset of the law, the Legislature declared that 
"government records shall be readily accessible 
for [***37]  inspection, copying, or examination by the 
citizens of this State, with certain exceptions, for the 
protection of the public interest, and any limitations on 
the  [*180]  right of access . . . shall be construed in 
favor of the public's right of access." N.J.S.A. 47:1A-1 
(emphasis added). 

The law's overall design is straightforward. "[A]ll 
government records shall be subject to public access 
unless exempt." Ibid. OPRA defines "government 
record[s]" broadly. N.J.S.A. 47:1A-1.1. The law covers 
"information stored or maintained electronically," which 
a political subdivision of the State made or maintained in 
the course of its official business. Ibid. The statute also 
exempts certain items from disclosure; the Legislature 
expressly carved out two dozen areas from the meaning 
of "government record." Ibid. OPRA places the burden 
on public agencies to prove that an exception applies. 
N.J.S.A. 47:1A-6. 

The law also provides various ways for agencies to limit 
disclosure. For example, as a general rule, before 
custodians allow access to government records, they 
must redact social security numbers, credit card 
numbers, unlisted telephone numbers, or driver license 
numbers from the records requested. N.J.S.A. 47:1A-5. 
When part of a record is exempt from disclosure, "the 
custodian shall [***38]  delete or excise" that portion and 
"shall promptly permit access to the remainder of the 
record." N.J.S.A. 47:1A-5(g). Also, "[i]f a request for 
access to a government record would substantially 
disrupt agency operations, the custodian may deny 
access to the record after attempting to reach a 
reasonable solution with the requestor." Ibid. And if "an 
extraordinary expenditure of time and effort" is needed 
"to accommodate" a request, the agency may charge a 
reasonable "special service charge" based on the actual 
cost of providing the copies requested. N.J.S.A. 47:1A-
5(c); see also N.J.S.A. 47:1A-5(d) (allowing reasonable 

service charges related to information technology). 

 
 [**813]  II. 

No party disputes that the surveillance footage sought in 
this case is a "government record." The question before 
the Court is whether any exceptions apply to Ms. 
Gilleran's request. 

The Township relies on two exceptions in the statute: 

 [*181]  emergency or security information or 
procedures for any buildings or facility which, if 
disclosed, would jeopardize security of the building 
or facility or persons therein; [and] 

security measures and surveillance techniques 
which, if disclosed, would create a risk to the safety 
of persons, property, electronic data or software. 

[N.J.S.A. 47:1A-1.1 (emphasis added).] [***39]  

Neither exception announces a blanket rule that applies 
to an entire category of information. Yet the Legislature 
specifically used that approach in other areas. It 
exempted "criminal investigatory records" from 
disclosure—without qualification. N.J.S.A. 47:1A-1.1. 
The same is true for "information . . . to be kept 
confidential pursuant to court order." Ibid. Likewise, 
"information contained on individual admission 
applications" to any public institution of higher education 
is exempt across the board. Ibid. 

The Legislature, however, did not exempt all 
"emergency or security information" or all "security 
measures and surveillance techniques." Instead, OPRA 
excludes from the definition of "government record" only 
information or footage that, respectively, "would 
jeopardize security" or "would create a risk to" safety. 
Ibid. 

To satisfy its burden and establish that the above 
exceptions applied, Bloomfield submitted a certification 
from its Township Administrator. He explained that "the 
camera provides security for Town Hall and/or the 
[adjacent] Law Enforcement Building." He argued that 
video surveillance footage should not be disclosed 
because that "would defeat the entire purpose of having 
security cameras [***40]  on Town Hall." He added that 
"the public does not know the area that is being 
surveilled." In addition, he explained that the safety of 
police officers, confidential informants, witnesses, 
domestic violence victims, and members of the public 
who enter the police station "could be put in jeopardy." 
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(Emphasis added.) 

The general language of the certification does not 
establish that the safety of any of those individuals 
would be jeopardized—the standard used in the statute. 
In fact, because no one has examined the footage in 
question, the Township cannot represent that any 
confidential informants, witnesses, or victims appear on 
the tape.  [*182]  Beyond that, as the Appellate Division 
noted, the Township did not demonstrate that some 
feature of the camera would create a risk of harm if the 
footage were released. See Gilleran, supra, 440 N.J. 
Super. at 498, 114 A.3d 780. In short, the Township has 
not met its burden of proof—that disclosure "would 
jeopardize security" or "would create a risk to" safety—
as the law requires. 

To be sure, the Township could have availed itself of 
remedies that OPRA provides. It could have reviewed 
the surveillance tape and redacted parts that, in fact, 
"would create a risk to the safety of persons" or 
"would [***41]  jeopardize security." N.J.S.A. 47:1A-1.1. 
The Township, for example, could have redacted 
portions that depict any confidential informants. It could 
have cropped blind spots from the videotape in order 
not to reveal the system's limitations. If the Township 
could demonstrate that the manner and level of review 
required "would substantially disrupt" the Township's 
operations, it could have denied access after first 
"attempting to reach  [**814]  a reasonable solution with 
the requestor." N.J.S.A. 47:1A-5(g). In other words, 
Township officials could have negotiated with Ms. 
Gilleran about the scope of the request and asked her to 
narrow it further. At oral argument, counsel for Ms. 
Gilleran represented that she would have narrowed the 
request if asked. The Township could have also added 
a reasonable special service charge if satisfying the 
request involved "an extraordinary expenditure of time 
and effort." N.J.S.A. 47:1A-5(c). But the Township did 
none of those things. Instead of speaking further with 
Ms. Gilleran, it simply denied her revised request for 
one day of video footage. 

The majority finds that the release of security camera 
footage "would reveal information about a system's 
operation and also its vulnerabilities." See ante 227 N.J. 
at 176, 149 A.3d at 810. According [***42]  to the 
majority, such disclosures are "at odds with the 
legislative intent in creating security exceptions to 
OPRA." Id. 227 N.J. at 164, 149 A.3d at 803. The 
majority therefore concludes that footage from security 
cameras, which presumably reveals sensitive security 
information,  [*183]  is exempt from disclosure under 

OPRA. Id. 227 N.J. at 164, 175, 177, 149 A.3d at 803, 
809, 811. 

That may be a sensible approach as a matter of policy. 
The American Civil Liberties Union of New Jersey, the 
Reporters Committee for Freedom of the Press, and the 
media organizations that appear as amici strongly argue 
otherwise. But what matters in this appeal is what the 
Legislature said when it made policy choices in the body 
of the statute. The Legislature did not create a 
wholesale exception for security footage. Instead, it 
drafted two security exceptions that each contain two 
prongs: (1) the material sought must relate to 
"emergency or security information" or "security 
measures and surveillance techniques"; and (2) the 
agency must show that disclosure "would jeopardize 
security" or "would create a risk to" safety. N.J.S.A. 
47:1A-1.1. Unless both prongs are met, the exceptions 
cannot apply. 

The Court, however, effectively exempts security 
footage from disclosure across the board because of 
what the footage might reveal [***43]  about how a 
security system operates. That standard is quite broad. 
Indeed, it is hard to see how security footage that 
covers even a modest amount of time could pass the 
majority's test. Beyond that, the Court's reading of the 
law gives no meaning to the second prong in both 
statutory exceptions. The analysis, therefore, runs 
contrary to a basic rule of statutory interpretation. Courts 
should give effect to every word of a statute and not 
read a law in a way that renders language superfluous. 
See H.S.P. v. J.K., 223 N.J. 196, 207, 121 A.3d 849 
(2015); In re N.B., 222 N.J. 87, 101, 117 A.3d 1196 
(2015); State v. Regis, 208 N.J. 439, 449, 32 A.3d 1109 
(2011). 

I would instead address both prongs of OPRA's security 
exceptions, as the Appellate Division did. The panel 
noted that the Township 

provided no information . . . to indicate that 
important security strategies or techniques would 
be disclosed. For example, there was no indication 
that the security camera might have blind spots in 
its apparent surveillance areas, or that the clarity 
and sharpness of the imagery recorded would be 
revealed in a way that might compromise the 
strategic deterrent effect of the security camera or 
overall security system of the building. 

[Gilleran, supra, 440 N.J. Super. at 498, 114 A.3d 
780.] 
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 [*184]  In my view, the panel correctly found that the 
Township's certification contained general statements 
that "were insufficient [***44]  to justify withholding the 
recordings from disclosure." Ibid. 

 
 [**815]  III. 

Security cameras have been around for a long time—
well before OPRA was enacted in 2002.6 Their purpose 
has always been to protect public safety. Against that 
backdrop, OPRA placed particular conditions on when 
security footage could and could not be disclosed; the 
language of the statute simply did not exempt all 
footage from disclosure. 

The Legislature, of course, is free to rewrite and 
broaden the security-related exceptions in the law. It 
can craft a categorical exception for security footage as 
it has done in other areas. [***45]  But it is for the 
Legislature, not the courts, to modify the text of a 
statute. 

When called on to interpret a statute, courts must 
examine the plain language of the law and give effect to 
the words the Legislature used. Morristown Assocs. v. 
Grant Oil Co., 220 N.J. 360, 380, 106 A.3d 1176 (2015); 
State v. Terry, 218 N.J. 224, 234, 94 A.3d 882 (2014). 
To give sense to the statute as a whole, courts review 
particular language "in context with related provisions." 
Murray v. Plainfield Rescue Squad, 210 N.J. 581, 592, 
46 A.3d 1262 (2012) (quoting DiProspero v. Penn, 183 
N.J. 477, 492, 874 A.2d 1039 (2005)); see also Burnett 
v. Cty. of Bergen, 198 N.J. 408, 421, 968 A.2d 1151 
(2009). Here, the broad exceptions the 
Legislature  [*185]  crafted for other categories of 
information offer telling context. 

OPRA itself adds another important rule of statutory 
construction. The law expressly declares that "any 
limitations on the right of access . . . shall be construed 

                                                 

6 OPRA significantly altered and expanded upon the Right to 
Know Law, which had been enacted in 1963. Compare L. 
1963, c. 73, with L. 2001, c. 404. Both security provisions were 
added as part of the new law. L. 2001, c. 404, § 1. The 
Assembly and Senate voted to adopt OPRA in early January 
2002; the Governor signed the bill on January 8, 2002. Ibid. 
Just months before, our nation witnessed the tragic events of 
September 11, 2001. It is therefore not correct to suggest that 
the Legislature could not have predicted modern-day security 
issues and acts of terror when it enacted OPRA. See ante 227 
N.J. at 173-74, 149 A.3d at 808-09. 

in favor of the public's right of access." N.J.S.A. 47:1A-
1. Reading OPRA's security exceptions to exempt all 
security footage heads in the opposite direction. 

IV. 

The Court remands this matter for further proceedings 
to assess what information might be available for 
disclosure under the common law right of access. The 
majority believes that requests for surveillance videos 
"are better analyzed under the common law." See ante 
227 N.J. at 176, 149 A.3d at 810. 

The common law right of access, while important in its 
own right, is not a substitute for OPRA. OPRA 
presumes that records will be released 
unless [***46]  an agency can show that they are wholly 
or partially exempt from disclosure. Under the common 
law, requestors have access to a broader array of 
records but "must make a greater showing than required 
under OPRA." Mason v. City of Hoboken, 196 N.J. 51, 
67, 951 A.2d 1017 (2008). The common law right of 
access shifts the burden and requires requestors to 
"establish an interest in the subject matter of the 
material." Ibid. (quoting Keddie v. Rutgers, 148 N.J. 36, 
50, 689 A.2d 702 (1997)). That interest "must outweigh 
the State's interest in non-disclosure." Educ. Law Ctr. v. 
N.J. Dep't of Educ., 198 N.J. 274, 303, 966 A.2d 1054 
(2009). Counsel also stressed a more practical 
difference between the two types of claims. Counsel 
observed that because attorney's fees are available to a 
prevailing party under OPRA, see N.J.S.A. 47:1A-6, but 
have not been available under the 
common  [**816]  law, fewer parties will be likely to 
pursue only common law requests in court. 

V. 

The Township presented a legitimate legal argument 
about the scope of two OPRA exceptions, as to which 
there was little  [*186]  guidance in existing case law. 
The Township declined to disclose the surveillance 
footage without first examining what the tape contained. 
Under the circumstances, I would not order disclosure of 
the tapes at this time. I would instead remand the case 
to the trial court and permit the Township to try to satisfy 
either of the security-related [***47]  exceptions in 
OPRA based on what appears on the tape. The 
Township would then be in a position to redact portions 
of the tape prior to disclosure, if it could establish that 
those parts "would jeopardize security" or "would create 
a risk to" safety. N.J.S.A. 47:1A-1.1. 

For those reasons, I respectfully dissent. 
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Case Summary 
  

Overview 

HOLDINGS: [1]-The requested fields of information from 
identified emails constituted information stored or 
maintained electronically, under the New Jersey Open 
Public Records Act (OPRA), N.J.S.A.§ 47:1A-1.1, and 
were therefore government records under OPRA; [2]-
The case was remanded to the trial court must 
determine whether any of OPRA's exceptions or 
exemptions bar access to the requested information or 
whether any redactions are necessary; [3]-The Court 

held that OPRA makes clear that government records 
consist of not only hard-copy books and paper 
documents housed in file cabinets or on shelves, but 
also information stored or maintained electronically in a 
database on a municipality's server. 

Outcome 
Judgment reversed; case remanded to trial court for 
further proceedings. 

LexisNexis® Headnotes 
  

 
 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN1[ ]  Methods of Disclosure, Record Requests 

The New Jersey Legislature has instructed that 
government records must be readily accessible to our 
citizenry, subject to certain exceptions, and that any 
limitation on the public's right of access must be 
construed in favor of access. N.J.S.A. § 47:1A-1. In 
passing the New Jersey Open Public Records Act 
(OPRA), N.J.S.A. §§ 47:1A-1 to 47:1A-13, and replacing 
its predecessor statute, the Legislature has framed a 
statutory scheme that reflects the profound changes in 
communication and storage of information in recent 
times. OPRA recognizes that government records will 
constitute not only paper documents, but also 
information electronically stored. To that end, N.J.S.A. § 
47:1A-1.1 provides that a government record includes 
information stored or maintained electronically. 
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Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN2[ ]  Methods of Disclosure, Record Requests 

The New Jersey Open Public Records Act, N.J.S.A. §§ 
47:1A-1 to 47:1A-13, defines government record to 
include information stored or maintained electronically 
by a municipality. N.J.S.A. § 47:1A-1.1. 

 

Governments > Legislation > Interpretation 

Governments > State & Territorial 
Governments > Legislatures 

HN3[ ]  Legislation, Interpretation 

In construing the meaning of a statute, the appellate 
court's review is de novo, and therefore it owes no 
deference to the interpretative conclusions reached by 
either the trial court or the Appellate Division. The 
statutory language, as always, is the best indicator of 
legislative intent. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN4[ ]  Methods of Disclosure, Record Requests 

Under the Right-to-Know Law, L. 1963, c. 73, the New 
Jersey Legislature intended to circumscribe the public's 
right to receive copies of public records in computer 
form. To that end, the Right-to-Know Law was so 
narrowly drawn that it did not entitle citizens to obtain 
computer copies. Thus, the copying of records 
maintained by a system of data processing or image 
processing was deemed to refer to the right to receive 
printed copies of such records only. L. 1994, c. 140, § 8. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN5[ ]  Methods of Disclosure, Record Requests 

In enacting the New Jersey Open Public Records Act 
(OPRA), N.J.S.A. §§ 47:1A-1 to 47:1A-13, the New 

Jersey Legislature intends to bring greater transparency 
to the operations of government and public officials. The 
Legislature declared in OPRA that government records 
shall be readily accessible for. the citizens of this State, 
with certain exceptions, for the protection of the public 
interest, and any limitations on the right of access shall 
be construed in favor of the public's right of access. 
N.J.S.A. § 47:1A-1. In keeping with that goal of 
transparency, OPRA broadly defines a government 
record as: Any paper, written or printed book, document, 
drawing, map, plan, photograph, microfilm, data 
processed or image processed document, information 
stored or maintained electronically or by sound-
recording or in a similar device, or any copy thereof, that 
has been made, maintained or kept on file in the course 
of his or its official business by any officer, commission, 
agency or authority of the State or of any political 
subdivision thereof. N.J.S.A. § 47:1A-1.1. N.J.S.A. § 
47:1A-1.1 contains an extensive list of exceptions to the 
broad definition of government record. The exceptions 
consist of records that are deemed to be confidential 
and therefore exempt from disclosure. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN6[ ]  Methods of Disclosure, Record Requests 

The New Jersey Open Public Records Act (OPRA), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13, makes clear that 
government records consist of not only hard-copy books 
and paper documents housed in file cabinets or on 
shelves, but also information stored or maintained 
electronically in a database on a municipality's server.  
The New Jersey Legislature, pointedly, declined to limit 
accessibility to electronic records by not adopting a 
more restrictive formulation of government record. The 
Legislature apparently decided against defining 
government record as documents or files stored or 
maintained electronically. Information is the key word. 

 

Governments > Legislation > Interpretation 

Governments > State & Territorial 
Governments > Legislatures 

HN7[ ]  Legislation, Interpretation 

A court must presume that the New Jersey Legislature 
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intended the words that it chose and the plain and 
ordinary meaning ascribed to those words. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN8[ ]  Methods of Disclosure, Record Requests 

A document is nothing more than a compilation of 
information, discrete facts and data. By the language of 
the New Jersey Open Public Records Act (OPRA), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13, information in 
electronic form, even if part of a larger document, is 
itself a government record. Thus, electronically stored 
information extracted from an email is not the creation of 
a new record or new information; it is a government 
record. This logical conclusion flows directly from 
OPRA's language and related provisions in the statutory 
scheme. As noted earlier, OPRA's definition of 
government record indicates that electronically stored 
information that is part of a larger document is a 
government record. Other OPRA provisions distinguish 
between paper records and records in electronic form, 
placing in context the different treatment given to 
electronic information. N.J.S.A. § 47:1A-5(d) provides 
that a records requestor is entitled to a government 
record in the medium requested if the public agency 
maintains the record in that medium. Thus, if the record 
is maintained in an electronic medium, the requestor is 
entitled to the document in electronic form. If the record 
is not maintained "in the medium requested," the 
custodian must "convert the record to the medium 
requested or provide a copy in some other meaningful 
medium. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN9[ ]  Methods of Disclosure, Record Requests 

The conclusion that electronically stored information is a 
government record is also supported by the 
interpretation given to the similarly worded Pennsylvania 
Right-to-Know Law, 65 Pa. Cons. Stat. § 67.102, which 
defines record as information stored or maintained 
electronically. Pennsylvania courts have held that 
extracting information from an electronic database is not 
the creation of a record. 

 

Administrative Law > ... > Freedom of 
Information > Compliance With Disclosure 
Requests > Processing Fees 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN10[ ]  Compliance With Disclosure Requests, 
Processing Fees 

That provision also allows for a service-fee charge when 
the request for a record requires a substantial amount of 
manipulation or programming of information technology. 
Obviously, providing access to or copies of computer-
generated information involves challenges that are not 
present in the rote copying of paper documents. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN11[ ]  Methods of Disclosure, Record Requests 

Information in an email includes certain fields: the 
sender, recipient, date, and subject. Extracting that kind 
of information requires programming of information 
technology, a function the New Jersey Legislature 
clearly envisioned the municipality performing, provided 
that it has the means of doing so, under the New Jersey 
Open Public Records Act (OPRA), N.J.S.A. §§ 47:1A-1 
to 47:1A-13. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN12[ ]  Methods of Disclosure, Record Requests 

A records request must be well defined so that the 
custodian knows precisely what records are sought. The 
request should not require the records custodian to 
undertake a subjective analysis to understand the 
nature of the request. Seeking particular information 
from the custodian is permissible; expecting the 
custodian to do research is not. 
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Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN13[ ]  Methods of Disclosure, Record Requests 

With respect to electronically stored information by a 
municipality or other public entity, the Supreme Court of 
New Jersey rejects the Superior Court of New Jersey, 
Appellate Division's statement that the New Jersey 
Open Public Records Act, N.J.S.A. §§ 47:1A-1 to 47:1A-
13, only allows requests for records, not requests for 
information. That position cannot be squared with 
OPRA's plain language or its objectives in dealing with 
electronically stored information. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN14[ ]  Methods of Disclosure, Record Requests 

The New Jersey Open Public Records Act (OPRA), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13, recognizes that 
technology now imposes burdens on public officials. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

Administrative Law > ... > Freedom of 
Information > Defenses & Exemptions From Public 
Disclosure > Statutory Exemptions 

HN15[ ]  Methods of Disclosure, Record Requests 

The New Jersey Open Public Records Act (OPRA), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13, carves out 30 
exceptions to the definition of government record, 
N.J.S.A. § 47:1A-1.1, and lists multiple exemptions to 
the right to access. For example, OPRA exempts from 
disclosure any records that pertain to an investigation in 
progress by any public agency if disclosure of such 
records would be inimical to the public interest. N.J.S.A. 
§ 47:1A-3(a). OPRA also authorizes a public agency to 
deny a records request if granting access would 
substantially disrupt agency operations. N.J.S.A. § 
47:1A-5(g). However, before doing so, the agency must 
first attempt to reach a reasonable solution with the 
requestor that accommodates the interests of the 

requestor and the agency. 

 

Administrative Law > ... > Freedom of 
Information > Compliance With Disclosure 
Requests > Deletion of Material 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN16[ ]  Compliance With Disclosure Requests, 
Deletion of Material 

The New Jersey Open Public Records Act (OPRA), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13, permits redaction of 
parts of government records that are not subject to 
disclosure. N.J.S.A. § 47:1A-5(a). Additionally, the New 
Jersey Legislature has declared in OPRA that public 
agencies have a responsibility and an obligation to 
safeguard from public access a citizen's personal 
information when disclosure thereof would violate the 
citizen's reasonable expectation of privacy. N.J.S.A. § 
47:1A-1. That is by no means an exhaustive list of 
OPRA's exceptions and exemptions. 

Syllabus 
 
 

(This syllabus is not part of the opinion of the Court. It 
has been prepared by the Office of the Clerk for the 
convenience of the reader. It has been neither reviewed 
nor approved by the Supreme Court. Please note that, 
in the interest of brevity, portions of any opinion may not 
have been summarized.) 

John Paff v. Galloway Township (A-88-15) (077692) 

Argued February 28, 2017 -- Decided June 20, 2017 

Albin, J., writing for the Court. 

In this appeal, the Court addresses the scope of a 
municipality's obligation to disclose electronically stored 
information in accordance with the New Jersey Open 
Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. 

On June 28, 2013, Plaintiff John Paff filed an OPRA 
request with Galloway Township's records custodian, 
seeking fields of information from all emails sent by the 
Township Clerk and the Township Police Chief between 
June 3 and 17, 2013. Paff asked the records custodian 
to provide him with an itemized list of the following 
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categories of information in each email: "sender," 
"recipient," "date," and "subject." As a guide to the 
custodian, he attached, as a template, an email 
log [***2]  that the Township had provided him in 
response to a similar records request six months earlier. 
On July 8, 2013, the Township Clerk denied the records 
request, explaining that "the [Government Records 
Council] and the courts have held that a custodian is not 
required to create new records in response to an OPRA 
request." 

One month later, Paff filed a complaint and order to 
show cause in the Superior Court, Law Division, alleging 
that defendants Galloway Township and the Township 
Clerk (who is also the records custodian) violated both 
OPRA and the common law right of access. Paff sought 
an order compelling the Township to release the 
requested fields of information in the emails. 

Beginning in late 2011, the Township provided email 
logs—similar to the one sought by Paff—in replying to 
specific OPRA requests. Because the Township did not 
maintain email logs on a regular basis, it had to 
generate them. At some point, the Clerk asked the 
Government Records Council (GRC) whether the 
Township could deny email log requests given that the 
Township did not maintain such "logs as a public 
record." With the caveat that its guidance did "not 
constitute legal advice or a final [agency] 
decision," [***3]  the GRC responded as follows: "[B]oth 
the GRC and the courts have held that a custodian is 
not required to create new records in response to an 
OPRA request. If a record does not already exist, the 
custodian may deny access on the basis that no records 
responsive exist." Armed with this guidance, the 
Township ceased fulfilling requests for email logs, 
including the request by Paff. 

The trial court ruled that the email logs requested by 
Paff were government records, as defined by OPRA, 
and therefore subject to disclosure. The court did not 
analyze Paff's records request under the common law 
right of access, likely because the OPRA analysis 
ended the inquiry. 

A panel of the Appellate Division reversed. 444 N.J. 
Super. 495, 497, 505, 134 A.3d 42 (App. Div. 2016). 
The panel accorded "substantial deference" to the 
GRC's guidance given to Galloway Township, id. at 499, 
503, 134 A.3d 42, and held that "OPRA does not require 
the creation of a new government record that does not 
exist at the time of a request, even if the information 
sought to be included in the new government record is 
stored or maintained electronically in other government 

records," id. at 504, 134 A.3d 42. The panel rejected 
Paff's argument that the common law right of access 
provided an alternative ground for approving his email 
log request. [***4]  Id. at 506 n.9, 134 A.3d 42. The 
Court granted Paff's petition for certification. 227 N.J. 
24, 147 A.3d 444 (2016). 

HELD: The Appellate Division's overly constrictive 
reading of OPRA cannot be squared with the OPRA's 
objectives or statutory language. OPRA recognizes that 
government records will constitute not only paper 
documents, but also information electronically stored. 
The fields of information covering "sender," "recipient," 
"date," and "subject" in the emails sent by the Galloway 
Township Chief of Police and Clerk over a two-week 
period are government records under OPRA. 

1. In 2001, the Legislature passed the Open Public 
Records Act (OPRA), L. 2001, c. 404 (codified at 
N.J.S.A. 47:1A-1 to -13), replacing the then-existing 
Right-to-Know Law, L. 1963, c. 73, which had been 
enacted in 1963. In enacting OPRA, the Legislature 
intended to bring greater transparency to the operations 
of government and public officials. The Legislature 
declared in OPRA that "government records shall be 
readily accessible for . . . the citizens of this State, with 
certain exceptions, for the protection of the public 
interest, and any limitations on the right of access . . . 
shall be construed in favor of the public's right of 
access." N.J.S.A. 47:1A-1. 

2. In keeping with that goal of 
transparency, [***5]  OPRA broadly defines a 
"government record," making clear that government 
records consist of not only hard-copy books and paper 
documents housed in file cabinets or on shelves, but 
also "information stored or maintained electronically" in 
a database on a municipality's server. N.J.S.A. 47:1A-
1.1. The Legislature apparently decided against defining 
government record as documents or files stored or 
maintained electronically. "Information" is the key word. 
By OPRA's language, information in electronic form, 
even if part of a larger document, is itself a government 
record. Thus, electronically stored information extracted 
from an email is not the creation of a new record or new 
information; it is a government record. 

3. N.J.S.A. 47:1A-5(d) allows for a service-fee charge 
when the request for a record requires "a substantial 
amount of manipulation or programming of information 
technology." Information in an email includes certain 
fields: the sender, recipient, date, and subject. 
Extracting that kind of information requires 
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"programming of information technology," ibid., a 
function the Legislature clearly envisioned the 
municipality performing, provided that it has the means 
of doing so. Here, Galloway Township concedes 
that [***6]  Paff's request does not require "a substantial 
amount of manipulation or programming of information 
technology." 

4. Unlike the request in MAG Entertainment, LLC v. 
Division of Alcoholic Beverage Control, 375 N.J. Super. 
534, 868 A.2d 1067 (App. Div. 2005), Paff 
circumscribed his request to a two-week period and 
identified the discrete information he sought. The 
records custodian did not have to make a subjective 
judgment to determine the nature of the information 
covered by the request. Reliance on MAG is misplaced 
here. 

5. The Court does not accord "substantial deference" to 
the GRC's guidance given to the Galloway Township 
Clerk. The GRC cautioned that its guidance did "not 
constitute legal advice or a final [agency] decision." 
Additionally, OPRA specifically provides that "[a] 
decision of the [GRC] shall not have value as a 
precedent for any case initiated in Superior Court." 
N.J.S.A. 47:1A-7(e). Surely, if the Superior Court is to 
give no weight to a GRC decision, then informal 
guidance from the GRC can stand in no better position. 
Finally, the GRC did not analyze the facts of this case in 
light of the specific statutory provision at issue. 

6. The Township and amici have raised legitimate 
concerns whether the emails are subject to OPRA 
exceptions, exemptions, or redactions—issues not fully 
explored or discussed before [***7]  the trial court. It 
may take only two to three minutes for an IT Specialist 
to make accessible fields of information from two weeks 
of emails; it will take considerably longer for the 
Township Clerk and Chief of Police to determine 
whether the requested information in each email may 
intrude on privacy rights or raise public-safety concerns. 
The Court offers no opinion on whether exceptions or 
exemptions apply to the information requested. If the 
Township wishes to contest the disclosure of the 
information on grounds other than those raised in this 
appeal, it must present evidence and arguments to the 
trial court, and Paff must be given the opportunity to 
respond. 

7. In light of its resolution of the OPRA claim, the Court 
has no need to address Paff's arguments that the 
common law right of access provides an alternative 
basis for disclosure of the information requested. The 
Court notes that its silence on this subject should not be 

construed as an endorsement of the Appellate Division's 
dismissal of Paff's common law claim. 

The judgment of the Appellate Division is REVERSED. 
The matter is REMANDED to the trial court for 
proceedings consistent with this opinion. 

Counsel: Walter M. Luers argued the [***8]  cause for 
appellant (Law Offices of Walter M. Luers and Furst & 
Lurie, attorneys; Walter M. Luers, Joshua M. Lurie, and 
Raymond M. Baldino, of counsel and on the briefs). 

 
Michael J. Fitzgerald argued the cause for respondents 
(Fitzgerald, McGroarty & Malinsky, attorneys). 

 
Thomas J. Cafferty argued the cause for amicus curiae 
New Jersey Press Association and Reporters 
Committee for Freedom of the Press (Gibbons, 
attorneys; Thomas J. Cafferty, Nomi I. Lowy, Lauren 
James-Weir, and Charlotte M. Howells, on the brief). 

 
Christopher J. Michie argued the cause for amicus 
curiae American Civil Liberties Union of New Jersey and 
the Electronic Frontier Foundation (Clark Michie, 
attorneys; Christopher J. Michie, Bruce W. Clark, 
Edward L. Barocas, Jeanne M. LoCicero, and Iris 
Bromberg, on the brief). 

 
Carl R. Woodward, III, argued the cause for amicus 
curiae New Jersey State League of Municipalities and 
New Jersey Institute of Local Government Attorneys 
(Carella, Byrne, Cecchi, Olstein, Brody & Agnello, 
attorneys). 

 
Vito A. Gagliardi, Jr., argued the cause for amicus 
curiae New Jersey State Association of Chiefs of Police 
(Porzio, Bromberg & Newman, attorneys; Vito A. 
Gagliardi, Jr., of counsel and on [***9]  the brief, and 
Phillip C. Bauknight; on the brief). 

Judges: JUSTICE ALBIN delivered the opinion of the 
Court. CHIEF JUSTICE RABNER and JUSTICES 
LaVECCHIA, PATTERSON, FERNANDEZ-VINA, 
SOLOMON, and TIMPONE join in JUSTICE ALBIN's 
opinion. 

Opinion by: ALBIN 
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Opinion 
 
 

 [*343]  [**1048]   JUSTICE ALBIN delivered the opinion 
of the Court. 

In this appeal, we address the scope of a municipality's 
obligation to disclose electronically stored information in 
accordance with the New Jersey Open Public Records 
Act (OPRA), N.J.S.A. 47:1A-1 to -13. 

Plaintiff John Paff filed a request with Galloway 
Township's records custodian for specific information in 
emails sent by the Township's Municipal Clerk and Chief 
of Police over a two-week period. From those emails, 
Paff sought only information contained within the 
following fields: "sender," "recipient," "date," and 
"subject." Paff did not request the contents of the 
emails. 

The Township contended that only the emails—not 
specific information embedded within them—were 
"government records" subject to disclosure under 
OPRA. On that basis, the Township denied the records 
request. 

The trial court ordered the production of the fields of 
information sought by Paff because OPRA defines a 
"government record" as "information stored [***10]  or 
maintained electronically" by a municipality, quoting 
N.J.S.A. 47:1A-1.1 (emphasis added). A panel of the 
Appellate Division reversed, concluding that OPRA 
required only the production of the emails, not 
information electronically stored within them. 

We now hold that the Appellate Division's overly 
constrictive reading of OPRA cannot be squared with 
OPRA's objectives or statutory language. HN1[ ] The 
Legislature has instructed that government records must 
be readily accessible to our citizenry, subject to certain 
exceptions, and that any limitation on the "public's right 
of access" must be construed in favor of access. 
N.J.S.A. 47:1A-1. In passing OPRA, and replacing its 
predecessor statute, the Legislature framed a statutory 
scheme that reflects the profound changes in 
communication and storage of information in recent 
times. OPRA recognizes that government records will 
constitute not only  [*344]  paper documents, but also 
information electronically stored. To that end, N.J.S.A. 
47:1A-1.1 provides that a government record includes 
"information stored or maintained electronically." The 
information sought by Paff was clearly defined and 
circumscribed; was stored electronically; and, by the 

Township's own admission, could have been produced 
within [***11]  minutes. 

The Appellate Division erred in finding that the 
government record is the email itself and not the easily 
accessible fields of information that were maintained 
electronically. We therefore reverse. We remand to the 
trial court to determine whether any of the requested 
information falls within any exception or exemption to 
OPRA's disclosure requirement. 

I. 

A. 

On June 28, 2013, Paff filed an OPRA request with 
Galloway Township's records custodian, seeking fields 
of information  [**1049]  from all emails sent by the 
Township Clerk and the Township Police Chief between 
June 3 and 17, 2013. Paff asked the records custodian 
to provide him with an itemized list of the following 
categories of information in each email: "sender," 
"recipient," "date," and "subject." 

As a guide to the custodian, he attached, as a template, 
an email log that the Township had provided him in 
response to a similar records request six months earlier. 
Four fields of information were set forth in the template: 

Go to table1 

On July 8, 2013, Thalia C. Kay, the Township Clerk, 
notified Paff that the Township "is unable to provide logs 
on email communication" and "[t]herefore, no records 
responsive exist." (emphasis added). [***12]  In denying 
the records request, the Clerk  [*345]  explained that 
"the [Government Records Council] and the courts have 
held that a custodian is not required to create new 
records in response to an OPRA request." 

One month later, Paff filed a complaint and order to 
show cause in the Superior Court, Law Division, alleging 
that defendants Galloway Township and the Township 
Clerk (who is also the records custodian) violated both 
OPRA and the common law right of access. Paff sought 
an order compelling the Township to release the 
requested fields of information in the emails. 

B. 

During a three-day hearing, the trial court took testimony 
from Paff, the Township Clerk, and the Township's 
Information Technology (IT) Specialist, Eric E. 
McCarthy, and reviewed each of their certifications. The 
court also reviewed a certification from Captain 
Christopher Doyle of the Galloway Township Police 
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Department. The facts gleaned from the record are 
largely undisputed. 

Beginning in late 2011, the Township provided email 
logs—similar to the one sought by Paff—in replying to 
specific OPRA requests. Because the Township did not 
maintain email logs on a regular basis, it had to 
generate them. Until it discontinued [***13]  the practice 
one year later, the Township had released email logs, 
including one to Paff, in response to approximately 100 
records requests. 

The Township had the technological capacity to provide 
the fields of information sought by Paff and could have 
done so by expending two to three minutes of its IT 
Specialist's time. The Township conceded that Paff's 
request did not impose a significant technological 
burden. 

At some point, the Clerk asked the Government 
Records Council (GRC) whether the Township could 
deny email log requests given that the Township did not 
maintain such "logs as a public  [*346]  record" and was 
not required to create such records.1 With the caveat 
that its guidance did "not constitute legal advice or a 
final [agency] decision," the GRC responded as follows: 
"[B]oth the GRC and the courts have held that a 
custodian is not required  [**1050]  to create new 
records in response to an OPRA request. If a record 
does not already exist, the custodian may deny access 
on the basis that no records responsive exist." Armed 
with this guidance, the Township ceased fulfilling 
requests for email logs, including the request by Paff. 

In a certification, Galloway Township Police Captain 
Christopher Doyle [***14] —the Department's Deputy 
Custodian for OPRA requests—averred that the 
"Department ha[d] the technical capability to create a 
log of emails sent or received by [its] members" but had 
never done so before "in response to an OPRA 
request." Captain Doyle feared that the type of email log 
sought by Paff "would have a significant potential 
detriment to the Department's ability to protect 
confidential information, ongoing investigations and 
investigatory techniques." He also opined that the dates 
selected by Paff were not "random" and were related "to 
an internal investigation within the Township Police 
Department." Captain Doyle warned that imposing on 

                                                 

1 The GRC is an administrative agency created to offer 
guidance on OPRA compliance and to adjudicate disputes 
regarding access to government records. N.J.S.A. 47:1A-7(b); 
N.J.A.C. 5:105-1.5. 

the Department the obligation "to create and then redact 
logs of emails would not only be extremely difficult," but 
also "impractical." 

In his testimony, Paff explained that the Township's 
reversal of its previous policy of making email logs 
accessible prompted his OPRA request. He stated that 
his motive was simply to further "the public's right to 
know" and "to try to keep OPRA from getting whittled 
away." He asserted that he could not recall why he 
chose the dates embraced within his OPRA request and 
that he may have selected the dates 
randomly, [***15]  solely for the purpose of testing the 
new policy. 

 
 [*347]  C. 

The trial court ruled that the email logs requested by 
Paff were government records, as defined by OPRA, 
and therefore subject to disclosure. The court observed 
that OPRA broadly defines "government record" as 
including "information stored or maintained 
electronically," quoting N.J.S.A. 47:1A-1.1. The court 
concluded that a "list of emails" that afforded only 
"sender/receiver/date/[subject]" information over a two-
week period was "information" falling within the 
definition of "government record." In reaching that 
conclusion, the court made the following factual 
findings: Paff's request for an email log was "carefully 
circumscribed" and the information sought was 
"identified with reasonable clarity"; the Township has the 
technical ability to prepare an email log; and despite the 
request's apparent breadth, the Township would not 
incur "any significant burden associated with producing 
the email log." The court evidently did not give credence 
to the Township's "concerns about disruption of police 
investigations" based on the limited fields of information 
requested. 

The court did not analyze Paff's records request under 
the common law right of access, likely [***16]  because 
the OPRA analysis ended the inquiry.2 The court stayed 
its order and award of attorney's fees to Paff pending 
appeal. 

D. 

A panel of the Appellate Division reversed the trial 
court's order compelling Galloway Township to provide 
                                                 
2 In his initial records request with the Township Clerk and in 
his complaint, Paff claimed that disclosure of the email logs 
was required under the common law right of access. 
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the email logs to Paff. Paff v. Galloway Township, 444 
N.J. Super. 495, 497, 505, 134 A.3d 42 (App. Div. 
2016). The panel determined that OPRA requires public 
agencies to provide access to government records, 
not  [**1051]  to create them. Id. 444 N.J. Super. at 502, 
134 A.3d 42. According to the panel, the plain language 
of "OPRA only allows requests for records, 
not  [*348]  requests for information." Id. 444 N.J. Super. 
at 503, 134 A.3d 42 (quoting Bent v. Twp. of Stafford 
Police Dep't, 381 N.J. Super. 30, 37, 884 A.2d 240 
(App. Div. 2005)). In support of that position, the panel 
accorded "substantial deference" to the Government 
Records Council's guidance given to Galloway 
Township. Id. 444 N.J. Super. at 499, 503, 134 A.3d 42. 

The panel held that "OPRA does not require the 
creation of a new government record that does not exist 
at the time of a request, even if the information sought 
to be included in the new government record is stored or 
maintained electronically in other government records." 
Id. 444 N.J. Super. at 504, 134 A.3d 42. The panel 
reasoned that "[w]hile a computer may be able to create 
an email log quickly, it is still creating a new government 
record, which is not required under OPRA." Id. 444 N.J. 
Super. at 505, 134 A.3d 42. 

Additionally, although the panel conceded that the 
request for an email log in this case "might not 
present [***17]  a burdensome task," it envisioned 
"requests of a similar nature that would present a 
serious burden." Id. 444 N.J. Super. at 505-06, 134 A.3d 
42. In the panel's view, any obligation imposed on 
"governmental entities to produce lists and compilations 
that do not otherwise exist" must come from the 
Legislature. Id. 444 N.J. Super. at 506, 134 A.3d 42. 

Last, based on Paff's inability to "recall any reason for 
making his request [or] choosing the specific dates in 
his request," the panel rejected Paff's argument that the 
common law right of access provided an alternative 
ground for approving his email log request. Id. 444 N.J. 
Super. at 506 n.9, 134 A.3d 42. 

We granted Paff's petition for certification. Paff v. 
Galloway Township, 227 N.J. 24, 147 A.3d 444 (2016). 
We also granted requests of the following organizations 
to participate as amici curiae: American Civil Liberties 
Union of New Jersey, the Electronic Frontier 
Foundation, New Jersey Press Association, Reporters 
Committee for Freedom of the Press, New Jersey State 
Association of Chiefs of Police, New Jersey State 
League of Municipalities, and New Jersey Institute of 
Local Government Attorneys. 

 
 [*349]  II. 

A. 

Paff contends that the Appellate Division erred by failing 
to recognize that the Legislature, in enacting OPRA, 
broadly defined government records to include not only 
paper documents and files, but also computer-
generated [***18]  "information stored or maintained 
electronically." According to Paff, for OPRA purposes, 
electronically stored information is an existing record, 
and therefore extracting digital information, such as a 
list of the "sender," "recipient," "date," and "subject" 
fields from emails, is not the creation of a new record. 
Paff notes that OPRA takes into account the type of 
request he made by allowing public agencies to charge 
a fee for a "substantial amount of manipulation or 
programming of information technology," quoting 
N.J.S.A. 47:1A-5(d). He insists, "it is critical that citizens 
have access to [government] records on terms that 
reflect the realities of technology." 

Paff also argues that the Appellate Division disregarded 
OPRA's command that a GRC decision shall have no 
precedential value in a Superior Court case, citing 
N.J.S.A. 47:1A-7(e). Last, Paff states that the Appellate 
Division, in perfunctorily rejecting his common law right 
to access claim, failed to engage in the required 
balancing of interests of both the requestor and the 
Township. 

 [**1052]  Amici American Civil Liberties Union of New 
Jersey, the Electronic Frontier Foundation, New Jersey 
Press Association, and Reporters Committee for 
Freedom of the Press, collectively [***19]  or 
individually, maintain that the Appellate Division failed to 
grasp OPRA's intent to make electronically stored 
information easily accessible by harnessing modern 
technology.3 Amici submit that  [*350]  OPRA deems 
both paper documents and "information" stored in 
electronic form to be government records. They also 
assert that information extracted from a computer 
database—whether called a list, a log, or a response to 
a request—is not new information or a new record, but a 
government record, as defined by OPRA. Finally, amici 
note that whether the requested information sought is 
subject to non-disclosure based on an OPRA exception 

                                                 
3 American Civil Liberties Union of New Jersey and the 
Electronic Frontier Foundation filed a joint brief, and New 
Jersey Press Association and Reporters Committee for 
Freedom of the Press filed a separate joint brief. 
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or exemption has no bearing on whether electronic 
information constitutes a government record. 

B. 

Galloway Township, including the Township Clerk, 
acknowledges that the actual emails at issue are 
government records subject to disclosure in electronic 
or paper form. The Township claims, however, that 
OPRA does not require the Township to create records 
by extracting and compiling information from those 
emails in the form of a list. The Township contends that 
because it does not maintain an email list limited to the 
fields of "sender," "recipient," "date," and 
"subject," [***20]  there is no existing government record 
to disclose. 

The Township also urges that, in deciding whether 
disclosure of the requested records is statutorily 
required, this Court consider the privacy and 
confidentiality concerns raised by compelling disclosure 
of lists of emails that may touch on communications 
between members of the public and government 
officials. Last, the Township highlights the difficulties 
government officials will face if email lists must be 
prepared and released, positing that officials will have to 
determine whether each individual email contains 
privileged or confidential information subject to 
redaction. 

Amici New Jersey State Association of Chiefs of Police, 
New Jersey State League of Municipalities, and New 
Jersey Institute of Local Government Attorneys, 
collectively or individually, insist that requiring law 
enforcement officials to create email logs 
will  [*351]  "compromise the sensitive investigatory 
techniques of police departments" and "irreparably 
damage the fluid and consistent exchange of 
confidential information internally."4 They also posit that 
citizens—fearing unwarranted invasion of their privacy 
or identity theft—might be discouraged "from using 
the [***21]  internet to communicate with their 
government." Additionally, they express concern that 
records custodians are not equipped to decide whether 
confidential information must be redacted from the vast 
number of emails generated by the Police Department 
and other municipal officials. 

III. 

                                                 
4 New Jersey State Association of Chiefs of Police filed a brief, 
and New Jersey State League of Municipalities and New 
Jersey Institute of Local Government Attorneys filed a 
separate joint brief. 

The issue in this case is simply one of statutory 
interpretation. HN2[ ] OPRA defines "government 
record" to include "information stored or maintained 
electronically" by a municipality. N.J.S.A. 47:1A-1.1. 
We  [**1053]  must decide whether Paff's request for 
fields of information that list the sender, recipient, date, 
and subject of emails sent by Galloway Township's 
Chief of Police and Clerk over a two-week period is a 
request for government records within the intendment of 
OPRA. 

HN3[ ] "In construing the meaning of a statute, our 
review is de novo," and therefore we owe no deference 
to the interpretative conclusions reached by either the 
trial court or the Appellate Division. Murray v. Plainfield 
Rescue Squad, 210 N.J. 581, 584, 46 A.3d 1262 (2012). 
The statutory language, as always, is the best indicator 
of legislative intent, DiProspero v. Penn, 183 N.J. 477, 
492, 874 A.2d 1039 (2005), but here, too, the historical 
background that impelled the Legislature to pass OPRA 
sheds a clear light on its intent. 

 
 [*352]  A. 

In 2001, the Legislature passed the Open Public 
Records Act (OPRA),  [***22] L. 2001, c. 404 (codified 
at N.J.S.A. 47:1A-1 to -13), replacing the then-existing 
Right-to-Know Law, L. 1963, c. 73, which had been 
enacted in 1963. The thirty-eight-year reign of the Right-
to-Know Law did not keep pace with the vast 
technological advances that changed the way citizens 
and public officials communicate and store information. 
Issues Dealing with Public Access to Government 
Records: Hearing on S.B. 161, 351, 573, 866 Before the 
S. Judiciary Comm. 18-19 (2000) (statement of Sen. 
Byron M. Baer) (remarking on "antiquated" nature of 
Right-to-Know Law in "information age" and need for 
proposed OPRA legislation to "tie in with the Internet"). 

HN4[ ] Under the Right-to-Know Law, "the Legislature 
intended to circumscribe the public's right . . . to receive 
copies of public records in computer form." Higg-A-
Rella, Inc. v. County of Essex, 141 N.J. 35, 45, 660 A.2d 
1163 (1995). To that end, the Right-to-Know Law was 
so "narrowly drawn" that it did "not entitle citizens to 
obtain computer copies." Ibid. Thus, "the copying of 
records maintained by a system of data processing or 
image processing [was] deemed to refer to the right to 
receive printed copies of such records" only. L. 1994, c. 
140, § 8 (emphasis added). 

HN5[ ] In enacting OPRA, the Legislature intended to 
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bring greater [***23]  transparency to the operations of 
government and public officials. The Legislature 
declared in OPRA that "government records shall be 
readily accessible for . . . the citizens of this State, with 
certain exceptions, for the protection of the public 
interest, and any limitations on the right of access . . . 
shall be construed in favor of the public's right of 
access." N.J.S.A. 47:1A-1. In keeping with that goal of 
transparency, OPRA broadly defines a "government 
record" as: 

[A]ny paper, written or printed book, document, 
drawing, map, plan, photograph, microfilm, data 
processed or image processed document, 
information stored or maintained electronically or by 
sound-recording or in a similar device, or any copy 
thereof, that has been made, maintained or kept on 
file in the course of his or its official business by any 
officer, commission, agency or authority of the 
State or of any political subdivision thereof. 

[N.J.S.A. 47:1A-1.1.]5 

 [*353]  HN6[ ] OPRA makes clear that government 
records consist of not only hard-copy 
books  [**1054]  and paper documents housed in file 
cabinets or on shelves, but also "information stored or 
maintained electronically" in a database on a 
municipality's server. Ibid. The Legislature, pointedly, 
declined to limit accessibility [***24]  to electronic 
records by not adopting a more restrictive formulation of 
government record. The Legislature apparently decided 
against defining government record as documents or 
files stored or maintained electronically. "Information" is 
the key word. 

One definition of "information" is "facts or figures ready 
for communication." Webster's Third New International 
Dictionary 1160 (3d ed. 1981); also Merriam-Webster's 
Collegiate Dictionary 641 (11th ed. 2004) (defining 
information as "knowledge," "facts," and "data"). HN7[
] We must presume that the Legislature intended the 
words that it chose and the plain and ordinary meaning 
ascribed to those words. DiProspero, supra, 183 N.J. at 
492, 874 A.2d 1039. 

HN8[ ] A document is nothing more than a compilation 
of information—discrete facts and data. By OPRA's 
language, information in electronic form, even if part of a 

                                                 

5 N.J.S.A. 47:1A-1.1 contains an extensive list of exceptions to 
the broad definition of "government record." The exceptions 
consist of records that are "deemed to be confidential" and 
therefore exempt from disclosure. Ibid. 

larger document, is itself a government record. Thus, 
electronically stored information extracted from an email 
is not the creation of a new record or new information; it 
is a government record. 

This logical conclusion flows directly from OPRA's 
language and related provisions in the statutory 
scheme.6 As noted earlier,  [*354]  OPRA's definition of 
"government record" indicates that 
electronically [***25]  stored information that is part of a 
larger document is a government record. Other OPRA 
provisions distinguish between paper records and 
records in electronic form, placing in context the 
different treatment given to electronic information. 
N.J.S.A. 47:1A-5(d) provides that a records requestor is 
entitled to a government record "in the medium 
requested if the public agency maintains the record in 
that medium." Thus, if the record is maintained in an 
electronic medium, the requestor is entitled to the 
document in electronic form. If the record is not 
maintained "in the medium requested," the custodian 
must "convert the record to the medium requested or 
provide a copy in some other meaningful medium." Ibid. 

HN10[ ] That provision also allows for a service-fee 
charge when the request for a record requires "a 
substantial amount of manipulation or programming of 
information technology." Ibid. Obviously, providing 
access to or copies of computer-generated information 
involves challenges that are not present in the rote 
copying of paper documents. 

HN11[ ] Information in an email includes certain fields: 
the sender, recipient, date, and subject. Extracting that 
kind of information requires "programming of 
information [***26]  technology," Ibid., a function the 
Legislature clearly envisioned the municipality 
performing, provided that it has the means of doing so. 
Here, Galloway Township concedes that Paff's request 
does not require "a substantial amount of manipulation 
or programming of information technology," which would 
have entitled the Township to a service charge. Ibid. 
The Township's IT Specialist testified that providing the 

                                                 

6 HN9[ ] The conclusion that electronically stored information 
is a government record is also supported by the interpretation 
given to the similarly worded Pennsylvania Right-to-Know 
Law. 65 Pa. Cons. Stat. § 67.102 (defining "record" as 
"information stored or maintained electronically"). 
Pennsylvania courts have held that extracting information from 
an electronic database "is not the creation of a record." See, 
e.g., Commonwealth of Pa., Dep't of Envtl. Prot. v. Cole, 52 
A.3d 541, 549 (Pa. Commw. Ct. 2012). 
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fields of information requested is not a  [**1055]  burden 
and would consume no more than two to three minutes 
of time. Retrieving paper documents from a storage 
facility and copying them undoubtedly would take more 
time and impose greater costs.  [*355]  To that extent, 
modern technology has lessened some of the burdens 
on municipal officials. 

The Township does not dispute that the emails 
requested by Paff are government records. Instead, it 
argues that Paff can have the entirety of those emails or 
nothing. According to the Township, Paff is not entitled 
to fields of information—such as "sender," "recipient," 
"date," and "subject"—divorced from the emails 
themselves. To support that position, the Township 
does not rest on the language of the statute but rather 
on prior Appellate Division [***27]  decisions that did not 
address the electronic medium and therefore are 
inapposite. The Appellate Division in this case made the 
same error. 

To advance its argument, the Township relies heavily on 
MAG Entertainment, LLC v. Division of Alcoholic 
Beverage Control, 375 N.J. Super. 534, 868 A.2d 1067 
(App. Div. 2005), a case not comparable to the one 
before us. In MAG, the Division of Alcoholic Beverage 
Control (ABC) instituted administrative proceedings to 
revoke MAG's license for allegedly selling alcohol to an 
intoxicated person and for alleged acts of lewdness by 
its employees. Id. 375 N.J. Super. at 539, 868 A.2d 
1067. MAG filed an OPRA request with the ABC for "all 
documents or records" involving similar enforcement 
actions. Id. 375 N.J. Super. at 539-40, 868 A.2d 1067 
(emphasis added). "[T]he request failed to identify with 
any specificity or particularity the governmental records 
sought." Id. 375 N.J. Super. at 549, 868 A.2d 1067. 
Given this unrestricted records request, the Appellate 
Division sensibly stated that OPRA did not countenance 
"[w]holesale requests for general information to be 
analyzed, collated and compiled by the responding 
government entity" or "open-ended searches of an 
agency's files." Ibid. 

HN12[ ] A records request must be well defined so 
that the custodian knows precisely what records are 
sought. The request should not require the records 
custodian to undertake a subjective analysis to 
understand the nature of the request. [***28]  Seeking 
particular information from the custodian is permissible; 
expecting the custodian to do research is not. 

 [*356]  Unlike the request in MAG, Paff circumscribed 
his request to a two-week period and identified the 
discrete information he sought. The records custodian 

did not have to make a subjective judgment to 
determine the nature of the information covered by the 
request. The custodian simply had to search for—not 
research the identity of—the records requested. 
Therefore, the Township's, as well as the Appellate 
Division's, reliance on MAG is misplaced here. 

HN13[ ] With respect to electronically stored 
information by a municipality or other public entity, we 
reject the Appellate Division's statement that "OPRA 
only allows requests for records, not requests for 
information." Paff, supra, 444 N.J. Super. at 503, 134 
A.3d 42 (quoting Bent, supra, 381 N.J. Super. at 37, 884 
A.2d 240). That position cannot be squared with 
OPRA's plain language or its objectives in dealing with 
electronically stored information. 

B. 

We do not accord "substantial deference" to the GRC's 
guidance given to the Galloway Township Clerk. Paff, 
supra, 444 N.J. Super. at 503, 134 A.3d 42. That 
guidance merely stated in boilerplate language that the 
Township was not "required to create new records in 
response to an OPRA request." Significantly, 
the  [**1056]  GRC cautioned [***29]  that its guidance 
did "not constitute legal advice or a final [agency] 
decision." Additionally, OPRA specifically provides that 
"[a] decision of the [GRC] shall not have value as a 
precedent for any case initiated in Superior Court." 
N.J.S.A. 47:1A-7(e). That statutory provision clearly 
indicates that in proceedings initiated in Superior Court 
concerning an OPRA request, GRC decisions are not 
entitled to any deference.7 Surely, if 
the  [*357]  Superior Court is to give no weight to a GRC 
decision, then informal guidance from the GRC can 
stand in no better position. Finally, we add that the GRC 
did not analyze the facts of this case in light of the 
specific statutory provision at issue. 

C. 

In conclusion, the fields of information covering 
"sender," "recipient," "date," and "subject" in the emails 

                                                 

7 GRC decisions obviously will have precedential value in 
matters brought before the GRC. On appeal from an 
adjudicatory proceeding in which the GRC renders a final 
agency decision, a GRC determination will be entitled to 
deference before the Appellate Division. McGee v. Township 
of East Amwell, 416 N.J. Super. 602, 612-13, 7 A.3d 785 
(App. Div. 2010) (recognizing GRC's authority to interpret and 
apply OPRA and endorsing "deferential standard" of appellate 
review of GRC decisions). 
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sent by the Galloway Township Chief of Police and 
Clerk over a two-week period are government records 
under OPRA. 

IV. 

Our finding that the fields of information in the requested 
emails are government records does not end the 
inquiry. The Township and amici have raised legitimate 
concerns whether the emails are subject to OPRA 
exceptions, exemptions, or redactions—issues not fully 
explored or discussed before the trial [***30]  court. The 
Township fears that wholesale disclosure of the 
requested fields of information from the emails may 
compromise investigations or investigatory techniques, 
thwart the internal exchange of confidential information, 
or lead to the release of citizens' email addresses 
causing an unwarranted invasion of their privacy. 

An informed citizenry is essential to a well-functioning 
democracy. Cf. Mason v. City of Hoboken, 196 N.J. 51, 
64, 951 A.2d 1017 (2008). Clearly, technology has 
opened the door to unparalleled transparency of 
government operations. HN14[ ] OPRA recognizes, 
however, that technology now imposes burdens on 
public officials. It may take only two to three minutes for 
an IT Specialist to make accessible fields of information 
from two weeks of emails; it will take considerably 
longer for the Township Clerk and Chief of Police to 
determine whether the requested information in each 
email may intrude on privacy rights or raise public-safety 
concerns. The potential issues raised by the Township 
must be addressed. 

 [*358]  HN15[ ] OPRA carves out thirty exceptions to 
the definition of government record, N.J.S.A. 47:1A-1.1, 
and lists multiple exemptions to the right to access. For 
example, OPRA exempts from disclosure any records 
that "pertain to an investigation in progress by 
any [***31]  public agency" if disclosure of such records 
would "be inimical to the public interest." N.J.S.A. 47:1A-
3(a). OPRA also authorizes a public agency to deny a 
records request if granting access "would substantially 
disrupt agency operations." N.J.S.A. 47:1A-5(g). 
However, before doing so, the agency must first attempt 
"to reach a reasonable solution with the requestor that 
accommodates the interests of the requestor and the 
agency." Ibid. 

 [**1057]  HN16[ ] OPRA also permits redaction of 
parts of government records that are not subject to 
disclosure. Ibid.; also N.J.S.A. 47:1A-5(a). Additionally, 
the Legislature declared in OPRA that public agencies 
have "a responsibility and an obligation to safeguard 

from public access a citizen's personal information . . . 
when disclosure thereof would violate the citizen's 
reasonable expectation of privacy." N.J.S.A. 47:1A-1. 
This is by no means an exhaustive list of OPRA's 
exceptions and exemptions. 

This Court is not the proper forum to resolve whether 
exceptions or exemptions apply to the information 
requested, and we offer no opinion on the issue. If the 
Township wishes to contest the disclosure of the 
information on grounds other than those raised in this 
appeal, it must present evidence and arguments to the 
trial court, and Paff [***32]  must be given the 
opportunity to respond. The Township, however, carries 
the burden of establishing a statutory basis for denying 
Paff's records request. N.J.S.A. 47:1A-6. 

Last, in light of our resolution of the OPRA claim, we 
have no need to address Paff's arguments that the 
common law right of access provides an alternative 
basis for disclosure of the information requested. Our 
silence on this subject should not be construed as an 
endorsement of the Appellate Division's dismissal of 
Paff's common law claim. Paff, supra, 444 N.J. Super. at 
506 n.9, 134 A.3d 42. 

 
 [*359]  V. 

For the reasons expressed, we reverse the judgment of 
the Appellate Division. We conclude that the requested 
fields of information from the identified emails constitute 
"information stored or maintained electronically," 
N.J.S.A. 47:1A-1.1, and are therefore "government 
records" under OPRA. The trial court must determine 
whether any of OPRA's exceptions or exemptions bar 
access to the requested information or whether any 
redactions are necessary. We remand for proceedings 
consistent with this opinion. 

CHIEF JUSTICE RABNER and JUSTICES LaVecchia, 
PATTERSON, FERNANDEZ-VINA, SOLOMON, and 
TIMPONE join in JUSTICE ALBIN's opinion.
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Core Terms 
 

disclosure, records, factors, privacy, bidders, personal 
information, home address, auction, buyers, 
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public auction, receipts, telephone number, executive 
order, government property, successful bidder, public 
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Case Summary 
  

Overview 

HOLDINGS: [1]-The Court held that courts are not 
required to analyze the Doe factors each time a party 
asserts that a privacy interest exists; rather, a party 
must first present a colorable claim that public access to 
records would invade a person's reasonable expectation 
of privacy; [2]-The Court further held that it was not 
reasonable to expect that details about a public auction 
of government property will remain private as the Open 
Public Records Act, N.J.S.A. §§ 47:1A-1 to 47:1A-13, 

calls for disclosure of records relating to the auction. 

Outcome 
Judgment of the lower appellate court reversed; 
requested records ordered disclosed. 

LexisNexis® Headnotes 
  

 
 

Administrative Law > Governmental 
Information > Personal Information > Access to 
Records 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN1[ ]  Personal Information, Access to Records 

The Open Public Records Act, N.J.S.A. §§ 47:1A-1 to 
47:1A-13, favors broad public access to government 
records. At the same time, it directs agencies to 
safeguard a citizen's personal information when 
disclosure would violate the citizen's reasonable 
expectation of privacy. N.J.S.A. § 47:1A-1. In light of 
that language, courts are not required to analyze the 
Doe factors each time a party asserts that a privacy 
interest exists. A party must first present a colorable 
claim that public access to records would invade a 
person's reasonable expectation of privacy. 

 

Administrative Law > Governmental 
Information > Personal Information > Access to 
Records 
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Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN2[ ]  Personal Information, Access to Records 

The Open Public Records Act (OPRA), N.J.S.A. §§ 
47:1A-1 to 47:1A-13, calls for ready access to 
government records by the public. The statute provides 
that all government records shall be subject to public 
access unless exempt, and any limitations on the right 
of access shall be construed in favor of the public's right 
of access. N.J.S.A. § 7:1A-1. The law also places the 
burden on the public agency to prove that it 
appropriately denied a request. N.J.S.A. § 47:1A-6. 
OPRA broadly defines the term government record. The 
phrase includes any documents made, maintained or 
kept on file in the course of official business. N.J.S.A. § 
47:1A-1.1. At the same time, the statute declares that a 
public agency must safeguard from public access a 
citizen's personal information with which it has been 
entrusted when disclosure thereof would violate the 
citizen's reasonable expectation of privacy. N.J.S.A. § 
47:1A-1. 

 

Administrative Law > Governmental 
Information > Personal Information > Access to 
Records 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN3[ ]  Personal Information, Access to Records 

The Open Public Records Act (OPRA), N.J.S.A. §§ 
47:1A-1 to 47:1A-13, lists twenty-three exemptions. 
N.J.S.A. § 47:1A-1.1. None, however, provide an over-
arching exception for the disclosure of names or home 
addresses. One exception specifically prevents public 
access to the following personal information: that portion 
of any document which discloses the social security 
number, credit card number, unlisted telephone number 
or driver license number of any person. Under N.J.S.A. 
§ 47:1A-5(a), custodians must redact that information 
from government records before allowing access to 
them. The exemption, however, does not mention or 
protect names or home addresses. Several other 
exemptions encompass names and home addresses 
but prevent their release only in limited situations. 
Personal identifying information- including a person's 
name and address-is exempt from disclosure when 

received in connection with the issuance of any license 
authorizing hunting with a firearm. N.J.S.A. § 47:1A-1.1. 
Personal firearms records-including a person's name 
and address-which are contained in a background 
investigation of any applicant for a permit to purchase a 
handgun, firearms identification card license, or firearms 
registration are also exempt. 

 

Administrative Law > Governmental 
Information > Personal Information > Access to 
Records 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN4[ ]  Personal Information, Access to Records 

The Open Public Records Act (OPRA), N.J.S.A. §§ 
47:1A-1 to 47:1A-13, protects crime victims whose 
personal information appears in government records. A 
defendant convicted of a crime may not gain access to 
the victim's home address or various other personal 
identifiers. N.J.S.A. § 47:1A-2.2(a). OPRA also exempts 
from disclosure any information that is protected by any 
other state or federal statute, regulation, or executive 
order. N.J.S.A. § 47:1A-9(a). As a result, the home 
address of a victim of domestic violence cannot be 
obtained through OPRA. N.J.S.A. §§ 47:4-2 to 47:4-4. 
The New Jersey Legislature has chosen to prevent 
disclosure of home addresses in select situations. Aside 
from those particular exemptions, however, OPRA does 
not contain a broad-based exception for the disclosure 
of names and home addresses that appear in 
government records. 

 

Civil Procedure > Appeals > Standards of 
Review > De Novo Review 

Governments > Legislation > Interpretation 

HN5[ ]  Standards of Review, De Novo Review 

The appellate court reviews the interpretation of a 
statute de novo. 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 
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Civil Procedure > Remedies > Forfeitures 

Governments > State & Territorial 
Governments > Property 

Governments > Local Governments > Property 

HN6[ ]  Methods of Disclosure, Record Requests 

Records of public auctions of forfeited government 
property are plainly government records under the law, 
and no specific exemption applies under the Open 
Public Records Act (OPRA), N.J.S.A. §§ 47:1A-1 to 
47:1A-13. N.J.S.A. § 47:1A-1.1. 

 

Administrative Law > Governmental 
Information > Personal Information > Access to 
Records 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

Administrative Law > ... > Personal 
Information > Enforcement > Standards of Review 

Administrative Law > ... > Enforcement > Judicial 
Review > Standards of Review 

HN7[ ]  Personal Information, Access to Records 

The privacy provision of the Open Public Records Act, 
N.J.S.A. § N.J.S.A. 47:1A-1, once again, directs 
agencies to safeguard personal information that, if 
disclosed, would violate a citizen's reasonable 
expectation of privacy. 

 

Administrative Law > Governmental 
Information > Personal Information > Access to 
Records 

Administrative Law > ... > Enforcement > Judicial 
Review > Standards of Review 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

Administrative Law > ... > Personal 
Information > Enforcement > Standards of Review 

HN8[ ]  Personal Information, Access to Records 

To balance the statute's competing aims-ready access 
to government records while safeguarding a citizen's 
reasonable expectation of privacy-the Court looks to the 
factors identified in Doe. The Doe factors call for an 
examination of (1) the type of record requested; (2) the 
information it does or might contain; (3) the potential for 
harm in any subsequent nonconsensual disclosure; (4) 
the injury from disclosure to the relationship in which the 
record was generated; (5) the adequacy of safeguards 
to prevent unauthorized disclosure; (6) the degree of 
need for access; and (7) whether there is an express 
statutory mandate, articulated public policy, or other 
recognized public interest militating toward access. 

 

Administrative Law > Governmental 
Information > Personal Information > Access to 
Records 

Administrative Law > ... > Enforcement > Judicial 
Review > Standards of Review 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

Administrative Law > ... > Personal 
Information > Enforcement > Standards of Review 

HN9[ ]  Personal Information, Access to Records 

Neither Burnett nor Carter requires courts to analyze the 
Doe factors every time a party asserts that a privacy 
interest exists under the Open Public Records Act, 
N.J.S.A. §§ 47:1A-1 to 47:1A-13. 

 

Administrative Law > Governmental 
Information > Personal Information > Access to 
Records 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

Administrative Law > ... > Enforcement > Judicial 
Review > Standards of Review 

Administrative Law > ... > Personal 
Information > Enforcement > Standards of Review 
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HN10[ ]  Personal Information, Access to Records 

As the Open Public Records Act (OPRA), N.J.S.A. §§ 
47:1A-1 to 47:1A-13, states, it is only when disclosure 
would violate the citizen's reasonable expectation of 
privacy that a public agency must safeguard records 
from public access. N.J.S.A. § 47:1A-1. When courts 
interpret a statute, they strive to give meaning to the 
New Jersey Legislature's intent by following the statute's 
plain language if it is clear. The Supreme Court of New 
Jersey finds that, before an extended analysis of the 
Doe factors is required, a custodian must present a 
colorable claim that public access to the records 
requested would invade a person's objectively 
reasonable expectation of privacy. When a claim of 
privacy falls short in that way, there is no need to resort 
to the Doe factors. 

 

Civil Procedure > Remedies > Forfeitures 

Governments > Local Governments > Property 

Governments > State & Territorial 
Governments > Property 

HN11[ ]  Remedies, Forfeitures 

Forfeiture proceedings and public auctions of forfeited 
property are not conducted in private. Before the State 
can subject property to forfeiture, it must file a complaint 
and give notice to any person known to have a property 
interest in the article. N.J.S.A. § 2C:64-3(a) to (c). If 
contested, the matter is then aired in court. N.J.S.A. § 
2C:64-3(f). In addition, the New Jersey Legislature 
generally requires government entities to provide public 
notice in advance of a public auction. N.J.S.A. § 40A:14-
157(a); N.J.S.A. § 52:27B-68; N.J.S.A. § 39:3-
40.3(b)(1). 

 

Administrative Law > Governmental 
Information > Personal Information > Access to 
Records 

Civil Procedure > Remedies > Forfeitures 

Governments > Local Governments > Property 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN12[ ]  Personal Information, Access to Records 

It is unreasonable for a buyer to expect that the 
information requested would remain private. If anything, 
the sale of government property at a public auction is a 
quintessential public event that calls for transparency. 
To guard against possible abuses, the public has a right 
to know what property was sold, at what price, and to 
whom. The Open Public Records Act's (OPRA's), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13, plain terms call for 
disclosure of that type of recorded information, including 
the names and addresses of successful bidders. To 
hold otherwise would jeopardize OPRA's purpose: to 
maximize public knowledge about public affairs in order 
to ensure an informed citizenry and to minimize the evils 
inherent in a secluded process. 

Syllabus 
 
 

(This syllabus is not part of the opinion of the Court. It 
has been prepared by the Office of the Clerk for the 
convenience of the reader. It has been neither reviewed 
nor approved by the Supreme Court. Please note that, 
in the interest of brevity, portions of any opinion may not 
have been summarized.) 

William J. Brennan v. Bergen County Prosecutor's 
Office (A-62-16) (078074) 

Argued January 17, 2018 — Decided May 23, 2018 

RABNER, C.J., writing for the Court. 

In this appeal, the Court considers whether the Open 
Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, 
requires disclosure of the names and addresses of 
successful bidders at a public auction of government 
property. 

An auction was held at the Bergen County Law and 
Public Safety Institute to sell sports memorabilia seized 
by the Bergen County Prosecutor's Office. There were 
thirty-nine successful bidders. 

Plaintiff William Brennan submitted a request to the 
Prosecutor's Office, based on OPRA and the common 
law, for "[r]ecords of payment received from all winning 
bidders" and "[c]ontact information for each winning 
bidder." The Prosecutor's Office offered redacted copies 
of receipts that did [***2]  not include the buyers' names 
or addresses. The Office explained that it had sent the 
buyers letters to ask if they would consent to disclosure 
of their personal information. For buyers who 
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consented, the Office represented it would provide 
unredacted receipts. 

Days later, plaintiff filed a complaint that asserted he 
was entitled to the requested records under OPRA and 
the common law right of access. The Bergen County 
Prosecutor's Office and its custodian of records filed a 
motion to dismiss. The trial court denied the motion but 
declined to order immediate disclosure. The court found 
that the winning bidders did not have a reasonable 
expectation of privacy in their personal information 
under OPRA. However, the court granted defendants 
ten more days to contact the winning bidders and advise 
them either to object to the release of their personal 
information or to move to intervene. 

The Prosecutor's Office sent a letter to the successful 
bidders. Based on the responses, the Prosecutor's 
Office declined to provide plaintiff the unredacted 
records. 

The trial court directed defendants to release the 
requested information under OPRA. The court analyzed 
defendants' privacy argument under the [***3]  factors 
outlined in Doe v. Poritz, 142 N.J. 1, 88, 662 A.2d 367 
(1995), and found that the buyers' privacy interest was 
"limited," in that most names and addresses are already 
publicly available from various sources. Likewise, 
because the information was not "private," the court 
found that the potential for harm was "relatively 
miniscule." The court noted that plaintiff sought names 
and addresses, not social security numbers. As a result, 
any concern that disclosure would create a security risk 
for the buyers was "only speculative." 

The Appellate Division reversed. The panel weighed the 
Doe factors and concluded that the buyers had a 
reasonable expectation of privacy in their names and 
addresses because the purchase of sports memorabilia 
could reveal that an individual is a collector and "could 
make the bidders targets of theft." Finally, the panel 
observed that the interest in government accountability 
would not be served by disclosure. For similar reasons, 
the Appellate Division found that plaintiff was not 
entitled to disclosure under the common law. 

The Court granted plaintiff's petition for certification. 230 
N.J. 357, 167 A.3d 648 (2017). 

HELD: Courts are not required to analyze the Doe 
factors each time a party asserts that a privacy interest 
exists. A party [***4]  must first present a colorable claim 
that public access to records would invade a person's 
reasonable expectation of privacy. It is not reasonable 

to expect that details about a public auction of 
government property will remain private. OPRA calls for 
disclosure of records relating to the auction. 

1. OPRA provides that "all government records shall be 
subject to public access unless exempt," and "any 
limitations on the right of access . . . shall be construed 
in favor of the public's right of access." N.J.S.A. 47:1A-
1. The law also places the burden on the public agency 
to prove that it appropriately denied a request. N.J.S.A. 
47:1A-6. At the same time, the statute declares that a 
public agency must "safeguard from public access a 
citizen's personal information with which it has been 
entrusted when disclosure thereof would violate the 
citizen's reasonable expectation of privacy." N.J.S.A. 
47:1A-1 (emphasis added). (pp. 8-9) 

2. The statute lists twenty-three exemptions. N.J.S.A. 
47:1A-1.1. Several exemptions encompass names and 
home addresses but prevent their release only in limited 
situations. Aside from those particular exemptions, 
however, OPRA does not contain a broad-based 
exception for the disclosure of names and home 
addresses that appear in [***5]  government records. 
That issue has been debated before, and a report 
issued in 2004 recommended certain limits on 
disclosure. Neither the legislative nor the executive 
branch, by law or executive order, has adopted the 
recommendations. (pp. 9-12) 

3. In Burnett v. County of Bergen, the Court considered 
"a single request for eight million pages of land title 
records of all types, . . . which contain[ed] names, 
addresses, social security numbers, and signatures of 
countless citizens." 198 N.J. 408, 414, 968 A.2d 1151 
(2009). To balance the statute's competing aims—ready 
access to government records while safeguarding a 
citizen's reasonable expectation of privacy—the Court 
looked to the factors identified in Doe, 142 N.J. at 88, 
662 A.2d 367. Id. at 428-37, 968 A.2d 1151. The Court 
considered and balanced the factors and concluded that 
they weighed in favor of redacting social security 
numbers—not home addresses—from the requested 
records. Id. at 437-38, 968 A.2d 1151. In Carter v. Doe 
(In re N.J. Firemen's Ass'n Obligation), the Court once 
again turned to the Doe factors to analyze a privacy 
claim. 230 N.J. 258, 279-80, 166 A.3d 1125 (2017). The 
plaintiff sought copies of financial assistance 
applications and hardship payments made to firefighters 
through the Firemen's Association. Id. at 267-68, 166 
A.3d 1125. The Association noted that the records 
sought contained "the complete [***6]  personal financial 
history of individual applicants." Id. at 280, 166 A.3d 
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1125. After a review of the Doe factors, the Court 
declined to order disclosure of the records. Ibid. (pp. 12-
14) 

4. Neither Burnett nor Carter, however, requires courts 
to analyze the Doe factors every time a party asserts 
that a privacy interest exists. In Asbury Park Press v. 
County of Monmouth, for example, the Court saw "no 
reason to analyze the Doe factors" when disclosure 
"would not violate any reasonable expectation of 
privacy." 201 N.J. 5, 7, 986 A.2d 678 (2010). As OPRA 
states, it is only "when disclosure . . . would violate the 
citizen's reasonable expectation of privacy" that a public 
agency must safeguard records from public access. 
N.J.S.A. 47:1A-1 (emphasis added). Before an 
extended analysis of the Doe factors is required, a 
custodian must present a colorable claim that public 
access to the records requested would invade a 
person's objectively reasonable expectation of privacy. 
The custodians in Burnett and Carter raised serious 
privacy concerns that established far more than a 
colorable claim. The threshold showing they presented 
justified a searching analysis of the Doe factors. By 
contrast, the custodian in Asbury Park Press did not 
present a colorable privacy claim [***7]  at the outset. 
When a claim of privacy falls short in that way, there is 
no need to resort to the Doe factors. (pp. 14-16) 

5. In this case, defendants did not present a colorable 
claim in support of their privacy argument. Forfeiture 
proceedings and public auctions of forfeited property are 
not conducted in private. Before the State can subject 
property to forfeiture, it must file a complaint and give 
notice to "any person known to have a property interest 
in the article." N.J.S.A. 2C:64-3(a) to (c). If contested, 
the matter is then aired in court. N.J.S.A. 2C:64-3(f). In 
addition, the Legislature generally requires government 
entities to provide public notice in advance of a public 
auction. See, e.g., N.J.S.A. 40A:14-157(a); N.J.S.A. 
52:27B-68; N.J.S.A. 39:3-40.3(b)(1). Viewed objectively, 
it was unreasonable for a buyer to expect that the 
information requested would remain private. If anything, 
the sale of government property at a public auction is a 
quintessential public event that calls for transparency. 
To guard against possible abuses, the public has a right 
to know what property was sold, at what price, and to 
whom. OPRA's plain terms call for disclosure of that 
type of recorded information, including the names and 
addresses of successful bidders. To hold otherwise 
would jeopardize [***8]  OPRA's purpose: to maximize 
public knowledge about public affairs in order to ensure 
an informed citizenry and to minimize the evils inherent 
in a secluded process. The privacy interest asserted in 

this case was limited, and the risk of harm was 
speculative. Because disclosure is required under 
OPRA, the Court does not reach plaintiff's claim under 
the common law. (pp. 16-18) 

The judgment of the Appellate Division is REVERSED, 
and the requested records are ordered disclosed. 

Counsel: Donald F. Burke, Jr., argued the cause for 
appellant (Law Office of Donald F. Burke, attorney; 
Donald F. Burke, on the brief). 

Craig P. Bossong argued the cause for respondents 
(Florio Perrucci Steinhardt & Fader, attorneys; John M. 
Carbone, of Carbone and Faasse, on the brief). 

CJ Griffin argued the cause for amicus curiae 
Libertarians for Transparent Government (Pashman 
Stein Walder Hayden, attorneys; CJ Griffin, of counsel 
and on the brief). 

Judges: CHIEF JUSTICE RABNER delivered the 
opinion of the Court. JUSTICES LaVECCHIA, ALBIN, 
PATTERSON, FERNANDEZ-VINA, SOLOMON, and 
TIMPONE join in CHIEF JUSTICE RABNER's opinion. 
CHIEF JUSTICE RABNER delivered the opinion of the 
Court. 

Opinion by: RABNER 

Opinion 
 
 

 [*332]  [**203]   CHIEF JUSTICE RABNER delivered 
the opinion [***9]  of the Court. 

In this appeal, we consider whether the Open Public 
Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, requires 
disclosure of the names and addresses of successful 
bidders at a public auction of government property. 

The Bergen County Prosecutor's Office seized sports 
memorabilia and later auctioned it off to the public. 
Plaintiff made an OPRA request for the names and 
addresses of the successful bidders. Citing privacy 
concerns, the Prosecutor's Office declined to produce 
that information. Plaintiff then filed a lawsuit to obtain 
the records under OPRA and the common law, and the 
trial court ordered the records disclosed. The Appellate 
Division looked to  [*333]  various factors outlined in 
Doe v. Poritz, 142 N.J. 1, 88, 662 A.2d 367 (1995), to 
evaluate the request and assess defendants' privacy 
argument. The panel concluded that the bidders had a 
reasonable expectation of privacy in the information 
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sought and reversed. 

HN1[ ] OPRA favors broad public access to 
government records. At the same time, it directs 
agencies to safeguard "a citizen's personal information . 
. . when disclosure . . . would violate the citizen's 
reasonable expectation of privacy." N.J.S.A. 47:1A-1. In 
light of that language, courts are not required to analyze 
the Doe factors each time a party asserts [***10]  that a 
privacy interest exists. A party must first present a 
colorable claim that public access to records would 
invade a person's reasonable expectation of privacy. 
See ibid. 

Here, defendants could not make that threshold 
showing. It is not reasonable to expect that details about 
a public auction of government property — including the 
names and addresses of people who bought the seized 
property — will remain private.  [**204]  Without a 
review of the Doe factors, we find that OPRA calls for 
disclosure of records relating to the auction. We 
therefore reverse the judgment of the Appellate Division. 

I. 

On May 3, 2014, an auction was held at the Bergen 
County Law and Public Safety Institute to sell sports 
memorabilia seized by the Bergen County Prosecutor's 
Office. The Prosecutor's Office hired Caspert 
Management Company, a private auctioneer, to conduct 
the auction. 

Bidders could participate in the auction either in person 
or online. All live bidders completed a registration form 
that asked them to list their names, addresses, 
telephone numbers, and e-mail addresses. They were 
assigned a paddle number to use at the auction. Online 
bidders were also assigned a paddle number. At oral 
argument, counsel [***11]  for the Prosecutor's Office 
represented  [*334]  that online bidders had to present 
the same personal information to participate. 

There were thirty-nine successful bidders. Successful 
live bidders received receipts that listed only their 
paddle numbers; no personal information appeared on 
the receipts. Successful online bidders got receipts that 
listed their paddle numbers, names, and addresses. 
After a news report raised questions about whether the 
auctioned items were authentic, the Prosecutor's Office 
offered the buyers refunds. 

On December 9, 2014, plaintiff William Brennan 
submitted a request to the Prosecutor's Office, based on 
OPRA and the common law, for "[r]ecords of payment 
received from all winning bidders," "[c]ontact information 

for each winning bidder," and other records relating to 
the contract with Caspert. (The latter category of 
records is not part of this appeal.) In response, the 
Prosecutor's Office offered redacted copies of receipts 
that did not include the buyers' names or addresses. 
The Office explained that it had sent the buyers letters 
to ask if they would consent to disclosure of their 
personal information. For buyers who consented, the 
Office represented it would [***12]  provide unredacted 
receipts. Plaintiff did not pick up the compact disc of 
redacted receipts that was prepared. 

Days later, plaintiff filed a complaint that asserted he 
was entitled to the requested records under OPRA and 
the common law right of access. Plaintiff also alleged 
violations of the State Constitution and the New Jersey 
Civil Rights Act but later withdrew those claims before 
the trial court. The complaint named as defendants the 
Bergen County Prosecutor's Office and its custodian of 
records, who filed an answer and a motion to dismiss. 

In a written decision dated February 25, 2015, the 
Honorable Peter E. Doyne, then Assignment Judge for 
the Bergen Vicinage, denied the motion to dismiss but 
declined to order immediate disclosure. The court found 
that the winning bidders did not have a reasonable 
expectation of privacy in their personal information 
under OPRA. "[I]n light of defendants' good faith attempt 
to  [*335]  comply with the request and the state's 
obligation to safeguard personal information," however, 
the court granted defendants ten more days to contact 
the winning bidders and advise them either to object to 
the release of their personal information or to move to 
intervene. [***13]  

The Prosecutor's Office, in turn, informed the court that 
it sent a letter to the thirty-nine successful bidders; that 
nineteen responded; and that all but three objected to 
the release of their personal information. Based on the 
responses, the Prosecutor's Office declined to provide 
plaintiff the unredacted records. 

 [**205]  On June 12, 2015, the Honorable Bonnie J. 
Mizdol, the Vicinage's new Assignment Judge, issued a 
written opinion that directed defendants to release the 
requested information under OPRA. The trial court 
analyzed defendants' privacy argument under the Doe 
factors. The court found that the buyers' privacy interest 
was "limited," in that most names and addresses are 
already publicly available from various sources. 
Likewise, because the information was not "private," the 
court found that the potential for harm was "relatively 
miniscule." The court noted that plaintiff sought names 
and addresses, not social security numbers. As a result, 
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any concern that disclosure would create a security risk 
for the buyers was "only speculative." 

The Appellate Division reversed. To determine whether 
the records were shielded under OPRA's privacy clause, 
the panel weighed the Doe factors. The [***14]  panel 
concluded that the buyers had a reasonable expectation 
of privacy in their names and addresses — the same 
level of confidentiality they could expect at an auction of 
private property. The panel disagreed with the trial court 
that "the privacy interest in one's name and address is 
'very limited.'" Because the purchase of sports 
memorabilia could reveal that an individual is a 
collector, the panel found that the buyers' privacy 
interests were heightened. The panel also disagreed 
with the conclusion that the buyers' concerns were too 
speculative because disclosure of the receipts and 
registration forms "could make the bidders targets of 
theft." Finally, the panel  [*336]  observed that the 
interest in government accountability would not be 
served by disclosure because the "bidders were not 
responsible for any government actions in connection 
with the auction." For similar reasons, the Appellate 
Division found that plaintiff was not entitled to disclosure 
under the common law. 

We granted plaintiff's petition for certification. 230 N.J. 
357, 167 A.3d 648 (2017). We also granted leave to 
appear as amicus curiae to Libertarians for Transparent 
Government. 

II. 

Plaintiff argues that the Appellate Division erred in 
allowing the [***15]  Prosecutor's Office to withhold the 
names and addresses of the bidders. Plaintiff contends 
that the ruling failed to adhere to OPRA's presumption 
of openness; that names and addresses are not exempt 
under OPRA; that prior Executive Orders and legislative 
history support that conclusion; that the ruling starkly 
contrasts with precedent; and that the Doe factors favor 
disclosure here. 

Defendants argue that the Appellate Division 
appropriately analyzed the Doe factors and correctly 
denied disclosure. Defendants agree with the panel's 
findings that the buyers had a reasonable expectation 
that their personal information would remain private; that 
disclosure would place the buyers at risk by linking them 
to the ownership of valuable sports memorabilia; and 
that the release of information would serve no public 
purpose. Defendants also maintain that the records 
should not be released under the common law. 

Amicus Libertarians for Transparent Government 
argues that the names and addresses of purchasers of 
government property must be disclosed in order to 
guard against corruption and wrongdoing. Amicus also 
contends that courts have "over-applied" Burnett v. 
County of Bergen, 198 N.J. 408, 968 A.2d 1151 (2009), 
which adopted the Doe factors for OPRA 
cases. [***16]  According to amicus, this Court has 
previously rejected attempts to "over-apply" the Doe 
factors and should do so again. In addition, 
amicus  [*337]  submits that an analysis of the Doe 
factors is not warranted  [**206]  in cases that involve 
home addresses alone. 

III. 

HN2[ ] OPRA calls for "ready access to government 
records" by the public. Burnett, 198 N.J. at 421, 968 
A.2d 1151. The statute provides that "all government 
records shall be subject to public access unless 
exempt," and "any limitations on the right of access . . . 
shall be construed in favor of the public's right of 
access." N.J.S.A. 47:1A-1. The law also places the 
burden on the public agency to prove that it 
appropriately denied a request. N.J.S.A. 47:1A-6. 

OPRA broadly defines the term "government record." 
The phrase includes any documents "made, maintained 
or kept on file in the course of . . . official business." 
N.J.S.A. 47:1A-1.1. At the same time, the statute 
declares that a public agency must "safeguard from 
public access a citizen's personal information with which 
it has been entrusted when disclosure thereof would 
violate the citizen's reasonable expectation of privacy." 
N.J.S.A. 47:1A-1 (emphasis added). The meaning of 
that privacy clause is central to this appeal. 

HN3[ ] The statute lists twenty-three exemptions. 
N.J.S.A. 47:1A-1.1. None, however, provide an 
overarching [***17]  exception for the disclosure of 
names or home addresses. One exception specifically 
prevents public access to the following personal 
information: "that portion of any document which 
discloses the social security number, credit card 
number, unlisted telephone number or driver license 
number of any person." Ibid. Under N.J.S.A. 47:1A-5(a), 
custodians must redact that information from 
government records before allowing access to them. 
The exemption, however, does not mention or protect 
names or home addresses. 

Several other exemptions encompass names and home 
addresses but prevent their release only in limited 
situations. Personal identifying information — including 
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a person's name and address — is exempt from 
disclosure when received "in connection with 
the  [*338]  issuance of any license authorizing hunting 
with a firearm." N.J.S.A. 47:1A-1.1. "Personal firearms 
records" — including a person's name and address — 
which are "contained in a background investigation . . . 
of any applicant for a permit to purchase a handgun, 
firearms identification card license, or firearms 
registration" are also exempt. Ibid. 

In addition, HN4[ ] OPRA protects crime victims whose 
personal information appears in government records. A 
defendant convicted [***18]  of a crime may not gain 
access to the victim's home address or various other 
personal identifiers. N.J.S.A. 47:1A-2.2(a). OPRA also 
exempts from disclosure any information that is 
protected by any other state or federal statute, 
regulation, or executive order. N.J.S.A. 47:1A-9(a). As a 
result, the home address of a victim of domestic 
violence cannot be obtained through OPRA. See 
N.J.S.A. 47:4-2 to -4. 

As the above examples reveal, the Legislature has 
chosen to prevent disclosure of home addresses in 
select situations. Aside from those particular 
exemptions, however, OPRA does not contain a broad-
based exception for the disclosure of names and home 
addresses that appear in government records. 

That issue has been debated before. On July 5, 2002, 
just days before OPRA went into effect, Governor 
McGreevey issued Executive Order 21. To give effect to 
"the legislative directive that a public" agency must 
"safeguard from public access a citizen's personal 
information with which it has been entrusted," the 
Executive Order declared that "an individual's home 
address and home telephone number, as 
well  [**207]  as his or her social security number, shall 
not be disclosed," except under limited circumstances. 
Exec. Order No. 21 ¶ 3, 34 N.J.R. 2487(a) (July 5, 
2002). 

One month later, [***19]  the Governor rescinded the 
above provision of Executive Order 21 and asked the 
Privacy Study Commission "to promptly study the issue 
of whether and to what extent the home address and 
home telephone number of citizens should be made 
publicly available by public agencies." Exec. Order No. 
26 ¶ 5, 34 N.J.R. 3043(b) (Aug. 13, 2002). 

 [*339]  The Commission held hearings and issued a 
final report in 2004. It recommended, among other 
things, that (a) "[h]ome telephone numbers . . . should 

not be disclosed"; (b) "[p]ublic agencies should notify 
individuals that their home addresses may be disclosed 
pursuant to OPRA requests"; (c) "[i]ndividuals should be 
permitted to provide an address of record for disclosure 
purposes . . . when interacting with public agencies"; (d) 
"[t]he Governor or Legislature should establish objective 
guidelines defining when and from which government 
records home addresses should be redacted"; (e) 
"[i]ndividuals should be permitted to opt out of disclosure 
of their home addresses"; and (f) "computer systems 
and applications should be programmed to collect but 
not disclose home addresses and telephone numbers." 
Final Report: Privacy Study Commission 16 (Dec. 
2004), 
https://dspace.njstatelib.org/xmlui/bitstream/handle/1092
9/22262/c58152004.pdf?sequence=1&isAllowed=y [***2
0]  (emphasis added). 

The Legislature has amended OPRA multiple times 
since the report was issued. See L. 2005, c. 170, § 1; L. 
2010, c. 75, § 5; L. 2013, c. 112, § 1; L. 2013, c. 116, § 
1; L. 2014, c. 19, §§ 2, 3; L. 2015, c. 59, § 1; L. 2017, c. 
266, § 4. But neither the legislative nor the executive 
branch, by law or executive order, has adopted the 
recommendations. 

IV. 

HN5[ ] We review the interpretation of a statute de 
novo. Verry v. Franklin Fire Dist. No. 1, 230 N.J. 285, 
294, 166 A.3d 1140 (2017); Carter v. Doe (In re N.J. 
Firemen's Ass'n Obligation), 230 N.J. 258, 273-74, 166 
A.3d 1125 (2017). 

As a threshold matter, the documents sought in this 
case qualify as government records under OPRA. HN6[

] Records of public auctions of forfeited government 
property are plainly "government records" under the law, 
and no specific exemption applies. See N.J.S.A. 47:1A-
1.1. 

We turn next to HN7[ ] the statute's privacy provision. 
The provision, once again, directs agencies to 
safeguard personal information  [*340]  that, if 
disclosed, "would violate [a] citizen's reasonable 
expectation of privacy." N.J.S.A. 47:1A-1. The trial court 
considered the Doe factors, found only a limited privacy 
interest under the circumstances, and ordered 
disclosure. The Appellate Division thoroughly examined 
defendants' privacy claim under Burnett and Doe and 
found otherwise. 

Burnett involved "a single request for eight million pages 
of land title records of all types, extending [***21]  over a 
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period of twenty-two years, which contain[ed] names, 
addresses, social security numbers, and signatures of 
countless citizens." 198 N.J. at 414, 968 A.2d 1151. 
That information provided a potential roadmap to 
identity fraud. Ibid. The Court found that the broad 
request for detailed personal information implicated 
OPRA's privacy provision, particularly because the 
records contained social security numbers. Id. at 428, 
968 A.2d 1151. 

HN8[ ] To balance the statute's competing aims — 
ready access to government records  [**208]  while 
safeguarding a citizen's reasonable expectation of 
privacy — the Court looked to the factors identified in 
Doe, 142 N.J. at 88, 662 A.2d 367. Id. at 428-37, 968 
A.2d 1151. The Doe factors call for an examination of 

(1) the type of record requested; (2) the information 
it does or might contain; (3) the potential for harm in 
any subsequent nonconsensual disclosure; (4) the 
injury from disclosure to the relationship in which 
the record was generated; (5) the adequacy of 
safeguards to prevent unauthorized disclosure; (6) 
the degree of need for access; and (7) whether 
there is an express statutory mandate, articulated 
public policy, or other recognized public interest 
militating toward access. 

[Id. at 427, 968 A.2d 1151 (quoting Doe, 142 N.J. at 
88, 662 A.2d 367).] 

The Court considered and balanced the factors and 
concluded that they weighed in [***22]  favor of 
redacting social security numbers — not home 
addresses — from the requested records, with the costs 
passed on to the requestor. Id. at 437-38, 968 A.2d 
1151. The Court limited its holding to the facts of the 
case: 

a bulk request for millions of realty records, 
spanning decades, which contain a substantial 
number of [social security numbers] the requestor 
does not need, whose dissemination via a 
centralized computer database would pose an 
increased risk of identity theft to countless 
individuals, with no possibility of advance notice to 
those  [*341]  individuals, where the request does 
not further OPRA's core aim of transparency in 
government. 

[Id. at 437, 968 A.2d 1151.] 

More recently in Carter, the Court once again turned to 
the Doe factors to analyze a privacy claim. 230 N.J. at 
279-80, 166 A.3d 1125. The plaintiff sought copies of 

financial assistance applications and hardship payments 
made to firefighters through the Firemen's Association. 
Id. at 267-68, 166 A.3d 1125. The Association noted 
that the records sought contained "the complete 
personal financial history of individual applicants." Id. at 
280, 166 A.3d 1125. After a review of the Doe factors, 
the Court declined to order disclosure of the records. 
Ibid. 

HN9[ ] Neither Burnett nor Carter, however, requires 
courts to analyze the Doe factors every time a party 
asserts [***23]  that a privacy interest exists. In Asbury 
Park Press v. County of Monmouth, for example, the 
Court ordered disclosure of a settlement agreement 
between the County of Monmouth and an employee. 
201 N.J. 5, 6, 986 A.2d 678 (2010). The employee had 
filed a lawsuit claiming sex discrimination, harassment, 
retaliation, and a hostile work environment. Id. at 6, 986 
A.2d 678. The County relied on OPRA's privacy clause 
to try to prevent disclosure of the agreement. Id. at 6-7, 
986 A.2d 678. 

Noting that the case was "a far cry from Burnett," the 
Court quickly dispensed with the argument. Ibid. The 
Court explained that "OPRA's privacy clause has no 
application here because this case does not implicate 
the concerns raised in Burnett." Id. at 7, 986 A.2d 678. 
The Court also saw "no reason to analyze the Doe 
factors" when "a former county employee chose to file a 
public action — a complaint against the County which 
was available to the public" — and the matter would 
have unfolded in open court had the case not settled. 
Ibid. Disclosure of the settlement, the Court observed, 
"would not violate any reasonable expectation of 
privacy." Ibid. 

HN10[ ] As OPRA states, it is only "when disclosure . . 
. would violate the citizen's reasonable expectation of 
privacy" that a  [*342]  public agency must safeguard 
records from [***24]  public access. N.J.S.A. 47:1A-1 
(emphasis added). When courts interpret a statute, they 
strive to give meaning to the Legislature's intent by 
following the statute's  [**209]  plain language if it is 
clear. Carter, 230 N.J. at 274, 166 A.3d 1125; State v. 
Morrison, 227 N.J. 295, 308, 151 A.3d 561 (2016). We 
therefore find that, before an extended analysis of the 
Doe factors is required, a custodian must present a 
colorable claim that public access to the records 
requested would invade a person's objectively 
reasonable expectation of privacy. 

The custodians in Burnett and Carter raised serious 
privacy concerns that established far more than a 
colorable claim. The threshold showing they presented 
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justified a searching analysis of the Doe factors. By 
contrast, the custodian in Asbury Park Press did not 
present a colorable privacy claim at the outset. When a 
claim of privacy falls short in that way, there is no need 
to resort to the Doe factors. 

V. 

In this case, defendants did not present a colorable 
claim in support of their privacy argument. Consider the 
context of this appeal. The bidders knew that they were 
participating in a public auction. The use of paddles, a 
common practice at auctions, did not suggest otherwise. 
And the participants knew that they were bidding on 
seized property forfeited to the government. [***25]  

HN11[ ] Forfeiture proceedings and public auctions of 
forfeited property are not conducted in private. Before 
the State can subject property to forfeiture, it must file a 
complaint and give notice to "any person known to have 
a property interest in the article." N.J.S.A. 2C:64-3(a) to 
(c). If contested, the matter is then aired in court. 
N.J.S.A. 2C:64-3(f). In addition, the Legislature 
generally requires government entities to provide public 
notice in advance of a public auction. See, e.g., N.J.S.A. 
40A:14-157(a); N.J.S.A. 52:27B-68; N.J.S.A. 39:3-
40.3(b)(1). 

 [*343]  All of those circumstances undermine the notion 
that a bidder could reasonably expect the auction in this 
case would be cloaked in privacy. Viewed objectively, 
HN12[ ] it was unreasonable for a buyer to expect that 
the information requested would remain private. If 
anything, the sale of government property at a public 
auction is a quintessential public event that calls for 
transparency. To guard against possible abuses, the 
public has a right to know what property was sold, at 
what price, and to whom. OPRA's plain terms call for 
disclosure of that type of recorded information, including 
the names and addresses of successful bidders. To 
hold otherwise would jeopardize OPRA's purpose: "to 
maximize public knowledge about public affairs in order 
to ensure [***26]  an informed citizenry and to minimize 
the evils inherent in a secluded process." See Mason v. 
City of Hoboken, 196 N.J. 51, 64, 951 A.2d 1017 (2008) 
(quoting Asbury Park Press v. Ocean Cty. Prosecutor's 
Office, 374 N.J. Super. 312, 329, 864 A.2d 446 (Law 
Div. 2004)). 

In any event, we agree with Judge Mizdol that the 
privacy interest asserted in this case was limited. We 
agree as well that the risk of harm was speculative. 
Because we conclude that disclosure is required under 
OPRA, we do not reach plaintiff's claim under the 

common law. 

VI. 

For the reasons set forth above, we reverse the 
judgment of the Appellate Division and direct that the 
records plaintiff requested be disclosed under OPRA. 

JUSTICES LaVECCHIA, ALBIN, PATTERSON, 
FERNANDEZ-VINA, SOLOMON, and TIMPONE join in 
CHIEF JUSTICE RABNER's opinion. 
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Case Summary 
  

Overview 

HOLDINGS: [1]-The Court held that mobile video 
recorder (MVR) recordings were not required by law 
within the meaning of N.J.S.A. § 47:1A-1.1 because 
they constitute criminal investigatory records under that 
provision, and they are, therefore, not subject to 
disclosure under the Open Public Records Act (OPRA), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13; [2]-The Court agreed 
that the recordings were not within OPRA's 
investigations in progress provision and that OPRA's 
privacy clause did not exempt the recordings from 

disclosure but the case was remanded for the trial court 
to consider plaintiff's claim of a common-law right of 
access to the MVR recordings. 

Outcome 
Judgment reversed; case remanded to trial court for 
further proceedings. 

LexisNexis® Headnotes 
  

 
 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN1[ ]  Law Enforcement Records, Investigative 
Techniques 

Mobile video recorders (MVRs) recordings are not 
required by law within the meaning of N.J.S.A. § 47:1A-
1.1, they constitute criminal investigatory records under 
that provision, and are therefore not subject to 
disclosure under the Open Public Records Act (OPRA), 
N.J.S.A. §§ 47:1A-1 to 47:1A-13. The recordings are not 
within OPRA's investigations in progress provision, and 
that OPRA's privacy clause does not exempt the 
recordings from disclosure. 

 

Administrative Law > ... > Freedom of 
Information > Enforcement > Burdens of Proof 
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Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

Administrative Law > ... > Freedom of 
Information > Compliance With Disclosure 
Requests > Notification Requirements 

Administrative Law > Governmental 
Information > Freedom of Information > Defenses & 
Exemptions From Public Disclosure 

HN2[ ]  Enforcement, Burdens of Proof 

The New Jersey Legislature enacted the Open Public 
Records Act (OPRA), N.J.S.A. §§ 47:1A-1 to 47:1A-13, 
to promote transparency in the operation of government. 
The statute serves the bedrock principle that our 
government works best when its activities are well-
known to the public it serves. In OPRA, the Legislature 
has declared it public policy that government records 
shall be readily accessible for inspection, copying, or 
examination by the citizens of this State, with certain 
exceptions, for the protection of the public interest, and 
that any limitation of the right of action accorded by 
OPRA shall be construed in favor of the public's right of 
access. N.J.S.A. 47:1A-1. OPRA imposes on public 
agencies the burden of proving that the denial of access 
is authorized by law. N.J.S.A. § 47:1A-6. 

 

Governments > Legislation > Interpretation 

Governments > State & Territorial 
Governments > Legislatures 

HN3[ ]  Legislation, Interpretation 

In the New Jersey Supreme Court's construction of 
statutory provisions, its objective is to determine and 
carry out the New Jersey Legislature's intent. The court 
looks first to the plain language of the statute to try to 
give meaning to the Legislature's intent. If that language 
is ambiguous, the court may examine extrinsic evidence 
for guidance. 

 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

HN4[ ]  Law Enforcement Records, Investigative 

Techniques 

In Open Public Records Act (OPRA), N.J.S.A. §§ 47:1A-
1 to 47:1A-13, the New Jersey Legislature has 
expansively defined the term government records to 
encompass any record made, maintained or kept on file 
in the course of his or its official business by any officer, 
commission, agency or authority of the State or of any 
political subdivision thereof, or any record that has been 
received in the course of his or its official business by 
any such officer, commission, agency, or authority of the 
State or of any political subdivision thereof. N.J.S.A. § 
47:1A-1.1. Criminal investigatory records are among the 
several categories of records that the statute excludes 
from its definition of government records. That term is 
defined as a record which is not required by law to be 
made, maintained or kept on file that is held by a law 
enforcement agency which pertains to any criminal 
investigation or related civil enforcement proceeding. 
Accordingly, an agency seeking to withhold a record 
from disclosure as a criminal investigatory record must 
satisfy both prongs of the exception by demonstrating 
that the record is not required by law to be made, 
maintained or kept on file, and that it pertains to a 
criminal investigation or related civil enforcement 
proceeding. 

 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

HN5[ ]  Law Enforcement Records, Investigative 
Techniques 

In Lyndhurst, the New Jersey Supreme Court has 
rejected the narrow construction of Open Public 
Records Act's (OPRA's), N.J.S.A. §§ 47:1A-1 to 47:1A-
13's, definition of a public record adopted by the 
Appellate Division in that appeal as inconsonant with 
OPRA's more expansive reach. Instead, the Court has 
construed the criminal investigatory exemption in light of 
the current law's stated purpose, which favors broad 
access, and not prior case law. In accordance with that 
principle, the Court has applied the not required by law 
prong of the N.J.S.A. § 47:1A-1.1 standard to two 
categories of records relating to a police shooting: Use 
of Force Reports (UFRs) and mobile video recordings 
recordings of the incident. 

 

Administrative Law > ... > Defenses & Exemptions 



Page 3 of 22 
Paff v. Ocean County Prosecutor's Office 

   

From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

HN6[ ]  Law Enforcement Records, Investigative 
Techniques 

In Lyndhurst, the New Jersey Supreme Court has held 
that the mobile video recordings in that case were 
required by law because they were retained in 
accordance with retention schedules generated in 
compliance with the Destruction of Public Records Law, 
N.J.S.A. §§ 47:3-15 to 47:3-32. The criminal 
investigatory records exemption would have little 
meaning if records were deemed required by law simply 
because retention schedules required that they be 
maintained for a specific period. 

 

Governments > Local Governments > Police Power 

HN7[ ]  Local Governments, Police Power 

N.J.S.A. § 40A:14-118, empowers a municipality to 
create a police department and to appoint a police chief 
as the head of that department, and generally describes 
the duties of a police chief. It does not grant to a 
municipal police chief authority analogous to the 
Attorney General's statutory power to adopt guidelines, 
directives, and policies that bind law enforcement 
throughout our State. 

 

Administrative Law > Agency Rulemaking > State 
Proceedings 

Governments > Local Governments > Ordinances & 
Regulations 

Governments > Local Governments > Police Power 

HN8[ ]  Agency Rulemaking, State Proceedings 

N.J.S.A. § 40A:14-118, permits a municipality's 
governing body, by ordinance, to create and establish a 
police force, whether as a department or as a division, 
bureau or other agency thereof, and provide for the 
maintenance, regulation and control thereof. For a 
municipality that chooses to appoint a chief of police, 
the statute provides that the chief shall be the head of 
the police force and shall be directly responsible to the 
appropriate authority for the police force's efficiency and 
routine day to day operations. The police chief shall, 

pursuant to policies established by the appropriate 
authority, undertake a range of functions including the 
administration and enforcement of "rules and 
regulations and special emergency directives for the 
disposition and discipline of the force and its officers 
and personnel. 

 

Governments > Local Governments > Police Power 

HN9[ ]  Local Governments, Police Power 

As its plain language confirms, the New Jersey 
Legislature has amended the statute to simply redefine 
the relationship between a municipal governing body 
and the chief of police. As amended, N.J.S.A. § 40A:14-
118 limited the authority of municipalities to regulate the 
internal affairs of police departments, designated 
properly-appointed chiefs of police as the heads of 
police forces, and granted such chiefs the authority to 
prescribe the duties and assignments of all subordinates 
and other personnel. N.J.S.A. § 40A:14-118(c). The 
amended statute thus seeks to avoid undue interference 
by a governing body into the operation of the police 
force. It does nothing to invest police chiefs with the 
authority to impose binding legal obligations on their 
subordinates. 

 

Governments > Legislation > Interpretation 

Governments > State & Territorial 
Governments > Legislatures 

HN10[ ]  Legislation, Interpretation 

Legislative language must not, if reasonably avoidable, 
be found to be inoperative, superfluous or meaningless. 

 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

Governments > Legislation > Interpretation 

Administrative Law > ... > Enforcement > Judicial 
Review > Standards of Review 

HN11[ ]  Law Enforcement Records, Investigative 
Techniques 
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The New Jersey Supreme Court bases its holding on 
the plain language of the exemption, which expresses 
the New Jersey Legislature's intent to exclude from 
disclosure records that pertain to any criminal 
investigation, if those records are not required by law to 
be made, maintained or kept on file. N.J.S.A. § 47:1A-
1.1. Courts should construe Open Public Records Act 
(OPRA), N.J.S.A. §§ 47:1A-1 to 47:1A-13, exemptions 
in accordance with their plain language. 

 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

HN12[ ]  Law Enforcement Records, Investigative 
Techniques 

When an officer turns on a mobile video recorder to 
document a traffic stop or pursuit of a suspected 
criminal violation of law, that recording may pertain to a 
criminal investigation, albeit in its earliest stages. 

 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

HN13[ ]  Law Enforcement Records, Investigative 
Techniques 

The New Jersey Supreme Court's holding in Lyndhurst 
governs its application of N.J.S.A. § 47:1A-1.1's 
requirement that the disputed record pertain to any 
criminal investigation. 

 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN14[ ]  Law Enforcement Records, Investigative 
Techniques 

Lyndhurst addresses application of the N.J.S.A. § 
47:1A-3 exemption to mobile video recordings 
notwithstanding determination that recordings were 
exempt from disclosure under N.J.S.A. § 47:1A-1.1. 

That exemption provides in part that where it shall 
appear that the record or records which are sought to be 
inspected, copied, or examined shall pertain to an 
investigation in progress by any public agency, the right 
of access provided for in the Open Public Records Act 
(OPRA), N.J.S.A. §§ 47:1A-1 to 47:1A-13, may be 
denied if the inspection, copying or examination of such 
record or records shall be inimical to the public interest; 
provided, however, that this provision shall not be 
construed to allow any public agency to prohibit access 
to a record of that agency that was open for public 
inspection, examination, or copying before the 
investigation commenced. N.J.S.A. § 47:1A-3(a). 

 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

HN15[ ]  Law Enforcement Records, Investigative 
Techniques 

As the New Jersey Supreme Court has observed in 
Lyndhurst, in order to invoke that exemption, a public 
agency must demonstrate that (1) the requested records 
pertain to an investigation in progress by any public 
agency, (2) disclosure will be inimical to the public 
interest, and (3) the records were not available to the 
public before the investigation began. N.J.S.A. § 47:1A-
3(a). 

 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN16[ ]  Methods of Disclosure, Record Requests 

The second prong of the N.J.S.A. § 47:1A-3(a) standard 
requires proof that disclosure would be inimical to the 
public interest. That aspect of the test calls for a fact-
specific analysis of how the statutory standard applies. 

 

Administrative Law > ... > Freedom of 
Information > Compliance With Disclosure 
Requests > Deletion of Material 

Administrative Law > ... > Freedom of 
Information > Defenses & Exemptions From Public 
Disclosure > Law Enforcement Records 
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HN17[ ]  Compliance With Disclosure Requests, 
Deletion of Material 

As the New Jersey Supreme Court has observed in 
Lyndhurst, non-disclosure of dash-cam videos can 
undermine confidence in law enforcement and the work 
that officers routinely perform and fuel the perception 
that information is being concealed. 

 

Administrative Law > Governmental 
Information > Freedom of Information > Defenses & 
Exemptions From Public Disclosure 

Governments > Legislation > Interpretation 

Administrative Law > ... > Enforcement > Judicial 
Review > Standards of Review 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

Administrative Law > ... > Freedom of 
Information > Compliance With Disclosure 
Requests > Notification Requirements 

HN18[ ]  Freedom of Information, Defenses & 
Exemptions From Public Disclosure 

In Burnett, the New Jersey Supreme Court has applied 
the privacy clause to bar an Open Public Records Act 
(OPRA), N.J.S.A. §§ 47:1A-1 to 47:1A-13, request for 
eight million pages of land title records of all types, 
extending over a period of twenty-two years, which 
contain names, addresses, social security numbers, and 
signatures of countless citizens of this State. The Court 
has viewed OPRA's legislative history to offer direct 
support for a balancing test that weighs both the public's 
strong interest in disclosure with the need to safeguard 
from public access personal information that would 
violate a reasonable expectation of privacy. Relying on 
its decision in Doe, the Court has identified the following 
factors to be relevant to that balancing test: (1) the type 
of record requested; (2) the information it does or might 
contain; (3) the potential for harm in any subsequent 
nonconsensual disclosure; (4) the injury from disclosure 
to the relationship in which the record was generated; 
(5) the adequacy of safeguards to prevent unauthorized 
disclosure; (6) the degree of need for access; and (7) 
whether there is an express statutory mandate, 
articulated public policy, or other recognized public 
interest militating toward access. 

 

Administrative Law > ... > Freedom of 
Information > Compliance With Disclosure 
Requests > Deletion of Material 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

Administrative Law > ... > Freedom of 
Information > Defenses & Exemptions From Public 
Disclosure > Law Enforcement Records 

HN19[ ]  Compliance With Disclosure Requests, 
Deletion of Material 

In other settings, a third party's reasonable expectation 
of privacy may warrant withholding a record from 
disclosure under the Open Public Records Act (OPRA), 
N.J.S.A. § 47:1A-1. For example, if a sexual assault or 
similar crime were recorded by mobile video recording 
(MVR), the victim would have a compelling objection to 
the disclosure of that recording, even in redacted form. 
In other circumstances, the blurring of a victim's face or 
other methods of redaction prior to disclosure of an 
MVR recording may resolve a privacy concern. In 
making these sensitive determinations, courts should 
give serious consideration to the objections of 
individuals whose privacy interests are implicated. The 
New Jersey Supreme Court reminds objecting parties 
and their attorneys that a generic objection based on 
privacy gives a court scant basis to explore the issue, 
and that any privacy concerns about a disclosure sought 
pursuant to OPRA or the common law should be 
explained in detail. 

 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

Administrative Law > ... > Freedom of 
Information > Methods of Disclosure > Record 
Requests 

HN20[ ]  Law Enforcement Records, Investigative 
Techniques 

As we noted in Lyndhurst, the Open Public Records Act 
(OPRA), N.J.S.A. §§ 47:1A-1 to 47:1A-13, does not 
determine the outcome when a request for disclosure is 
evaluated under the common law. The common-law 
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right of access applies to a more expansive class of 
records than the category of government records 
defined by OPRA; to qualify as a public record under the 
common law, the item must be a written memorial made 
by a public officer, and the officer must be authorized to 
make it. As the New Jersey Supreme Court has noted in 
Lyndhurst, to gain access to this broader class of 
materials, the requestor must make a greater showing 
than OPRA requires: (1) the person seeking access 
must establish an interest in the subject matter of the 
material; and (2) the citizen's right to access must be 
balanced against the State's interest in preventing 
disclosure. 

 

Administrative Law > ... > Defenses & Exemptions 
From Public Disclosure > Law Enforcement 
Records > Investigative Techniques 

Administrative Law > ... > Enforcement > Judicial 
Review > Standards of Review 

HN21[ ]  Law Enforcement Records, Investigative 
Techniques 

In Lyndhurst, the New Jersey Supreme Court has 
identified considerations relevant to a common-law 
claim of access to the mobile video recording of a police 
shooting and other materials relating to that incident; 
those considerations were distilled from factors that we 
identified in Loigman v. Kimmelman, and from the core 
concerns arising from N.J.S.A. § 47:1A-3(a). The 
considerations identified in Lyndhurst are (1) the State's 
and public's interest in thorough and reliable 
investigations that are untainted by the early disclosure 
of investigative details; and (2) the plaintiff's objective to 
promote the public good by requesting materials that 
may shed light on the possible use of excessive force by 
police, and may also reassure the public that the police 
acted professionally and lawfully. In the careful 
balancing that each case-and this sensitive area-
require, the Court looks in particular at the level of detail 
contained in the materials requested. 

Syllabus 
 
 

(This syllabus is not part of the opinion of the Court. It 
has been prepared by the Office of the Clerk for the 
convenience of the reader. It has been neither reviewed 
nor approved by the Court. In the interest of brevity, 
portions of any opinion may not have been 

summarized.) 

John Paff v. Ocean County Prosecutor's Office (A-
17-16) (078040) 

Argued February 27, 2018 -- Decided August 13, 
2018 

PATTERSON, J., writing for the Court. 

In this appeal, the Court applies the Open Public 
Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, to 
recordings made by mobile video recorders (MVRs) in 
police vehicles in compliance with a municipal police 
chief's general order. 

In January 2014, a General Order was issued under the 
authority of the Chief of the Barnegat Township Police 
Department that applied only to that department. The 
Order instructed officers to record by MVR several 
categories of incidents. It is undisputed that the MVR 
recordings at the center of this appeal were made in 
compliance with the Order. 

The MVR recordings at issue documented an incident in 
which police officers pursued and arrested a driver 
who [*2]  had allegedly eluded an officer attempting a 
traffic stop. One officer's decision to deploy a police dog 
during the arrest led to internal investigations and 
criminal charges against the officer. MVR equipment 
installed in two Barnegat Township police vehicles 
recorded the pursuit and arrest of the driver, who was 
charged with eluding and resisting arrest and was 
issued four summonses for motor vehicle violations. 

Approximately four months after the driver's arrest, 
plaintiff John Paff sought access to the MVR recordings 
under OPRA and the common law. The Ocean County 
Prosecutor's Office (OCPO) opposed disclosure based 
on three OPRA provisions: the statute's exclusion of a 
"criminal investigatory record" from the definition of a 
"government record," N.J.S.A. 47:1A-1.1; its exemption 
for records pertaining to an "investigation in progress," 
N.J.S.A. 47:1A-3(a); and its mandate that a public 
agency "safeguard from public access" a citizen's 
personal information entrusted to it, where disclosure of 
that information "would violate the citizen's reasonable 
expectation of privacy," N.J.S.A. 47:1A-1. Counsel for 
the driver advised the OCPO of the driver's objection "to 
the release of any audio or video tapes at this time, 
because of privacy [*3]  and other related issues." 

Plaintiff filed a verified complaint and order to show 
cause, seeking access to the MVR recordings on the 
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basis of OPRA and the common-law right of access. 
The trial court ordered disclosure of the MVR 
recordings. A divided Appellate Division panel affirmed 
the trial court's determination. 446 N.J. Super. 163, 177, 
141 A.3d 300 (App. Div. 2016). The panel's dissenting 
member concluded that the MVR recordings constitute 
criminal investigatory records for purposes of N.J.S.A. 
47:1A-1.1. Id. at 203, 141 A.3d 300 (Gilson, J., 
dissenting). 

The OCPO appealed as of right with respect to the 
issue raised in the dissent. R. 2:2-1(a). The Court 
granted the OCPO's petition for certification regarding 
the remaining issues addressed by the Appellate 
Division panel. 228 N.J. 403, 157 A.3d 831 (2016). 

HELD: The Court reverses the judgment of the 
Appellate Division panel, concurring with the panel's 
dissenting judge that the MVR recordings were not 
"required by law" within the meaning of N.J.S.A. 47:1A-
1.1, that they constitute criminal investigatory records 
under that provision, and that they are therefore not 
subject to disclosure under OPRA. The Court agrees 
with the panel's conclusion that the recordings are not 
within OPRA's "investigations in progress" provision, 
and that OPRA's privacy clause does not exempt the 
recordings [*4]  from disclosure. The Court remands the 
matter to the trial court for consideration of plaintiff's 
claim of a common-law right of access to the MVR 
recordings. 

1. The Legislature enacted OPRA to promote 
transparency in the operation of government, declaring 
it public policy that government records "shall be readily 
accessible for inspection, copying, or examination by 
the citizens of this State, with certain exceptions, for the 
protection of the public interest," and that any limitation 
of the right of action accorded by OPRA "shall be 
construed in favor of the public's right of access." 
N.J.S.A. 47:1A-1. OPRA imposes on public agencies 
"the burden of proving that the denial of access is 
authorized by law." N.J.S.A. 47:1A-6. This appeal 
requires interpretation of three of OPRA's exemptions. 
(pp. 17-18) 

2. The Court first considers the criminal investigatory 
records exemption set forth in N.J.S.A. 47:1A-1.1. 
"[C]riminal investigatory records" are among the several 
categories of records that the statute excludes from its 
definition of "government record[s]." Ibid. That term is 
defined as "a record which is not required by law to be 
made, maintained or kept on file that is held by a law 
enforcement agency which pertains to any 

criminal [*5]  investigation or related civil enforcement 
proceeding." Ibid. Accordingly, an agency seeking to 
withhold a record from disclosure as a criminal 
investigatory record must satisfy "both prongs of the 
exception" by demonstrating that the record is not 
required by law to be made, maintained or kept on file, 
and that it "pertains" to a criminal investigation or related 
civil enforcement proceeding. N. Jersey Media Grp., Inc. 
v. Township of Lyndhurst, 229 N.J. 541, 556, 163 A.3d 
887 (2017). (pp. 18-28) 

In Lyndhurst, the Court applied the "not required by law" 
prong to Use of Force Reports (UFRs) prepared in 
accordance with a policy promulgated by the Attorney 
General. Id. at 565, 163 A.3d 887. Recognizing the 
Attorney General's role as New Jersey's chief law 
enforcement officer, with the authority to adopt 
guidelines, directives, and policies that bind police 
departments statewide, the Court deemed the policy to 
have "the force of law for police entities" and concluded 
that the defendant municipality failed to meet its burden 
to demonstrate that the UFRs were "not required by law 
to be made, maintained or kept on file" under N.J.S.A. 
47:1A-1.1. See ibid. The Court finds significant 
distinctions between the Attorney General's Use of 
Force Policy in Lyndhurst and the Barnegat Township 
Police Chief's General Order. [*6]  First, no statute gives 
a General Order promulgated by the Barnegat Township 
Police Chief the force of law. N.J.S.A. 40A:14-118, cited 
by the Appellate Division majority in support of its 
conclusion that the General Order was "required by 
law," falls short of the mark. That statute empowers a 
municipality to create a police department and to 
appoint a police chief as the head of that department, 
and generally describes the duties of a police chief. It 
does not grant to a municipal police chief authority 
analogous to the Attorney General's statutory power to 
adopt guidelines, directives, and policies that bind law 
enforcement throughout New Jersey. The 1981 
amendment to N.J.S.A. 40A:14-118 redefined the 
relationship between a municipal governing body and 
the chief of police; it did nothing to invest police chiefs 
with the authority to impose binding legal obligations on 
their subordinates. If, as the Appellate Division majority 
concluded, a municipal police chief's directive to his or 
her subordinates were deemed to carry the force of law, 
the exemption would be limited to criminal investigatory 
records that are not addressed in any order or 
instruction from a police chief to his or her officers. Such 
an interpretation [*7]  would effectively write the criminal 
investigatory records exemption out of OPRA, contrary 
to rules of statutory construction. Here, the MVR 
recordings were not made and retained in compliance 
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with any law or directive carrying the force of law. The 
OCPO has therefore satisfied the first prong of N.J.S.A. 
47:1A-1.1's standard. (pp. 19-26) 

In Lyndhurst, the Court held that the MVR recordings in 
dispute met the second prong of the test for OPRA's 
criminal investigatory records exemption because they 
pertained to two investigations: the officers' investigation 
of "actual or potential violations of criminal law," and the 
investigation by the Attorney General's Shooting 
Response Team into the fatal shooting of one suspect. 
229 N.J. at 569, 163 A.3d 887. That holding governs 
application of N.J.S.A. 47:1A-1.1's requirement that the 
disputed record "pertain[] to any criminal investigation" 
in this appeal. By the time plaintiff sought the MVR 
recordings, those recordings pertained to not one but 
several investigations: the criminal investigation of the 
driver for eluding and resisting arrest, and the internal 
affairs and criminal investigations of the police officer 
who deployed the police dog. Accordingly, the OCPO 
has satisfied the second prong of OPRA's [*8]  criminal 
investigatory records exemption. N.J.S.A. 47:1A-1.1. 
That exemption warrants the OCPO's decision to 
withhold the MVR recordings from disclosure under 
OPRA, and the Court reverses the Appellate Division 
panel's determination on that ground. (pp. 26-28) 

3. The Court next considers OPRA's "investigations in 
progress" exemption, prescribed by N.J.S.A. 47:1A-3(a). 
In order to invoke that exemption, a public agency must 
demonstrate that "(1) the requested records 'pertain to 
an investigation in progress by any public agency,' (2) 
disclosure will 'be inimical to the public interest,' and (3) 
the records were not available to the public before the 
investigation began." 229 N.J. at 573, 163 A.3d 887 
(quoting N.J.S.A. 47:1A-3(a)). The OCPO has met 
N.J.S.A. 47:1A-3(a)'s first and third requirements. The 
OCPO, however, has failed to satisfy the second prong 
of the N.J.S.A. 47:1A-3(a) standard, which requires 
proof that disclosure would be "inimical to the public 
interest." In Lyndhurst, the Court considered whether 
disclosure of the MVR recordings of a police shooting 
would be "inimical to the public interest," 229 N.J. at 
575-77, 163 A.3d 887, and noted that "officer safety, the 
reliability of ongoing investigations, and transparency" 
are relevant to the question, id. at 576, 163 A.3d 887. 
Here, the OCPO has identified no threat to officer 
safety, so the first [*9]  component of the test weighs in 
favor of disclosure. Here, as in Lyndhurst, there is no 
assertion that when plaintiff sought the MVR recordings 
four months after the incident depicted in those 
recordings, any eyewitness interview relevant to the 
criminal investigation of the driver, or the criminal or 

internal affairs investigations of the police officer, had 
yet to be conducted. The second factor identified in 
Lyndhurst therefore supports disclosure. Finally, there is 
a strong public interest in the interaction of police 
officers and the driver, and the setting of this case. The 
final factor identified in Lyndhurst thus weighs in 
plaintiff's favor. Accordingly, the Court agrees with the 
Appellate Division panel that the OCPO did not sustain 
its burden to show that the MVR recordings are within 
OPRA's "investigation in progress" exemption. (pp. 28-
31) 

4. Finally, OPRA's privacy clause instructs a public 
agency to refrain from disclosing "a citizen's personal 
information with which it has been entrusted when 
disclosure thereof would violate the citizen's reasonable 
expectation of privacy." N.J.S.A. 47:1A-1. In Burnett v. 
County of Bergen, the Court viewed OPRA's legislative 
history to "offer[] direct [*10]  support for a balancing 
test that weighs both the public's strong interest in 
disclosure with the need to safeguard from public 
access personal information that would violate a 
reasonable expectation of privacy," 198 N.J. 408, 427, 
968 A.2d 1151 (2009), and identified seven factors to be 
relevant to that balancing test, ibid. (relying on Doe v. 
Poritz, 142 N.J. 1, 88, 662 A.2d 367 (1995)). Here, the 
MVR recordings depicted a driver's arrest in a public 
place. The driver's face is not shown, and the recordings 
disclosed no private information. Moreover, when the 
driver objected to disclosure of the recordings, she 
identified no specific privacy concerns. The driver's 
privacy interest did not warrant the OCPO's decision to 
withhold recordings from disclosure in this case. In other 
settings, a third party's reasonable expectation of 
privacy may warrant withholding a record from 
disclosure. In making these sensitive determinations, 
courts should give serious consideration to the 
objections of individuals whose privacy interests are 
implicated. The Court reminds objecting parties and 
their attorneys that a generic objection based on privacy 
gives a court scant basis to explore the issue, and that 
any privacy concerns about a disclosure sought 
pursuant to OPRA or the common law [*11]  should be 
explained in detail. (pp. 32-34) 

REVERSED and REMANDED. 

JUSTICE ALBIN, dissenting, expresses the view that 
the General Order has the force of law and that, 
because the video recording was "required by law to be 
made," it does not constitute an exempt record under 
OPRA's criminal investigatory records exception. Justice 
Albin notes that, through a 1981 legislative amendment 
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to N.J.S.A. 40A:14-118, the Legislature delegated to the 
Chief of Police the power to issue the General Order to 
his officers, and reasons that the chief of police's power 
to bind police officers to follow a general order is in no 
meaningful way distinguishable from the Attorney 
General's power to bind police forces to follow his 
directives. According to Justice Albin, the distinction 
created by the majority is arbitrary and undermines the 
effectiveness of OPRA in an area where the 
transparency of the government's conduct in its affairs 
with the public is of critical importance to an informed 
citizenry. Justice Albin notes that the Attorney General 
can adopt a statewide policy that addresses whether 
and how police video recordings are made and 
maintained. 

Counsel: Samuel J. Marzarella, Chief Appellate 
Attorney, argued the cause for appellant [*12]  (Joseph 
D. Coronato, Ocean County Prosecutor, attorney; 
Samuel J. Marzarella, of counsel and on the briefs, and 
Nicholas D. Norcia, Assistant Prosecutor, on the briefs). 

Richard M. Gutman argued the cause for respondent 
(Richard M. Gutman, on the briefs). 

Raymond R. Chance, III, Assistant Attorney General, 
argued the cause for amicus curiae Attorney General of 
New Jersey (Gurbir S. Grewal, Attorney General, 
attorney; Raymond R. Chance, III, of counsel, and 
Daniel M. Vannella, Deputy Attorney General, on the 
brief). 

Ian C. Kennedy, Assistant Prosecutor, argued the cause 
for amicus curiae County Prosecutors Association of 
New Jersey (Richard T. Burke, President, attorney; Ian 
C. Kennedy and Annmarie Cozzi, Senior Assistant 
Prosecutor, of counsel and on the brief). 

Vito A. Gagliardi, Jr., argued the cause for amicus 
curiae New Jersey State Association of Chiefs of Police 
(Porzio, Bromberg & Newman, attorneys; Vito A. 
Gagliardi, Jr., of counsel and on the brief, and David L. 
Disler, on the brief). 

Richard D. Pompelio argued the cause for amicus 
curiae New Jersey Crime Victims' Law Center (New 
Jersey Crime Victims' Law Center, attorneys; Richard D. 
Pompelio, of counsel and on the brief). 

CJ Griffin [*13]  argued the cause for amici curiae Latino 
Leadership Alliance of New Jersey, Garden State 
Equality, People's Organization for Progress, and the 
New Jersey Chapter of the Society for Professional 
Journalists (Pashman Stein Walder Hayden, attorneys; 
CJ Griffin, of counsel and on the brief). 

Alexander Shalom argued the cause for amicus curiae 

American Civil Liberties Union of New Jersey (Edward 
L. Barocas, Legal Director, attorney; Alexander Shalom, 
Edward L. Barocas, Jeanne M. LoCicero, and Iris 
Bromberg on the brief). 

Judges: JUSTICE PATTERSON delivered the opinion 
of the Court. CHIEF JUSTICE RABNER and JUSTICES 
FERNANDEZ-VINA and SOLOMON join in JUSTICE 
PATTERSON's opinion. JUSTICE ALBIN filed a dissent, 
in which JUSTICES LaVECCHIA and TIMPONE join. 

Opinion by: PATTERSON 

Opinion 
 
 

JUSTICE PATTERSON delivered the opinion of the 
Court. 

In this appeal, we apply the Open Public Records Act 
(OPRA), N.J.S.A. 47:1A-1 to -13, to recordings made by 
mobile video recorders (MVRs) in police vehicles in 
compliance with a municipal police chief's general order. 
The MVR recordings at issue documented an incident in 
which police officers pursued and arrested a driver who 
had allegedly eluded an officer attempting a traffic stop. 
One officer's decision [*14]  to deploy a police dog 
during the arrest led to internal affairs investigations and 
criminal charges against the officer. 

Plaintiff John Paff sought access to the MVR recordings 
under OPRA and the common law, and filed suit when 
defendant the Ocean County Prosecutor's Office 
(OCPO) declined his request. The OCPO opposed 
disclosure of the MVR recordings based on three OPRA 
provisions: the statute's exclusion of a "criminal 
investigatory record" from the definition of a 
"government record," N.J.S.A. 47:1A-1.1; its exemption 
for records pertaining to an "investigation in progress," 
N.J.S.A. 47:1A-3(a); and its mandate that a public 
agency "safeguard from public access" a citizen's 
personal information entrusted to it, where disclosure of 
that information "would violate the citizen's reasonable 
expectation of privacy," N.J.S.A. 47:1A-1. 

The trial court rejected the OCPO's arguments and 
ordered disclosure of the MVR recordings. A divided 
Appellate Division panel affirmed the trial court's 
determination. Paff v. Ocean Cty. Prosecutor's Office, 
446 N.J. Super. 163, 177, 141 A.3d 300 (App. Div. 
2016). The panel's dissenting member concluded that 
the MVR recordings constitute criminal investigatory 
records for purposes of N.J.S.A. 47:1A-1.1. Id. at 203, 
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141 A.3d 300 (Gilson, J., dissenting). The OCPO 
appealed as of right on that issue, and we granted its 
petition for certification [*15]  on the applicability of 
OPRA's "investigations in progress" exemption, N.J.S.A. 
47:1A-3(a), and the statute's privacy clause, N.J.S.A. 
47:1A-1. 

We reverse the judgment of the Appellate Division 
panel. We concur with the panel's dissenting judge that 
HN1[ ] the MVR recordings were not "required by law" 
within the meaning of N.J.S.A. 47:1A-1.1, that they 
constitute criminal investigatory records under that 
provision, and that they are therefore not subject to 
disclosure under OPRA. We agree with the Appellate 
Division panel's conclusion that the recordings are not 
within OPRA's "investigations in progress" provision, 
and that OPRA's privacy clause does not exempt the 
recordings from disclosure. We remand the matter to 
the trial court for its consideration of plaintiff's claim of a 
common-law right of access to the MVR recordings. 

I. 

A. 

1. 

On January 9, 2014, the Barnegat Township Police 
Department issued a revised version of its General 
Order No. 08-02 (General Order), entitled "Mobile Video 
Recording Equipment."1 The General Order was issued 
under the authority of the Chief of the Barnegat 
Township Police Department, and applied only to that 
department. 

The General Order stated the Barnegat Township Police 
Department's policy "to use [MVRs] in order [*16]  to 
protect the members of this agency and to record 
information related to motorist contacts and other patrol 
related activities." The General Order instructed officers 
to record by MVR several categories of incidents. The 
incidents to be recorded included, among others, "[a]ll 
traffic stops, criminal enforcement stops, motorist aid 
situations, motor vehicle collisions, and pedestrian 
contacts in their entirety"; "[p]olice pursuits as defined 
by department policy"; "[m]ajor crime scenes"; and 
"[s]ituations which arise wherein the officer by reason of 
training or experience determines that the incident 
should be recorded." 

Noting that "[t]he record function of the MVR equipment 
is automatically initiated when the patrol vehicle's 

                                                 
1 We summarize the facts based on the record submitted to 
the trial court. 

emergency lights are activated or the wireless 
microphone is turned on," the General Order barred 
officers from deactivating the MVR's recording function 
when the vehicle's emergency lights are activated 
"except for dismounted posts or traffic details." Pursuant 
to the General Order, officers were prohibited from 
deactivating an MVR once it was activated to document 
an "incident or [motor vehicle] stop" until the conclusion 
of the incident or the release of [*17]  the detained 
vehicle. 

It is undisputed that the MVR recordings at the center of 
this appeal were made in compliance with the General 
Order. 

2. 

On January 29, 2014, a Tuckerton Borough police 
officer on patrol activated his overhead lights and 
attempted to pull over a motorist. The driver disregarded 
the officer and continued to drive, prompting a police 
chase. As the driver approached Barnegat Township, 
officers in that Township were alerted and two Barnegat 
Township patrol vehicles joined the Tuckerton officer's 
pursuit of the driver. The chase ended when the driver 
stopped her vehicle in the parking lot of a Barnegat 
Township municipal building. As officers at the scene 
removed the driver from her vehicle, a Tuckerton 
Borough police officer and his police dog arrived and 
participated in the driver's arrest. According to the 
OCPO, the officer unlawfully caused the police dog to 
injure the driver. 

MVR equipment installed in two Barnegat Township 
police vehicles recorded the police pursuit and arrest of 
the driver. The trial court found, and the parties agree, 
that the recordings documented the interaction between 
the driver and the police dog. 

As a result of the contact between the police [*18]  dog 
and the driver, the OCPO and the Tuckerton Police 
Department initiated internal affairs investigations of the 
Tuckerton Borough police officer. The OCPO later 
charged the officer with two counts of second-degree 
official misconduct, N.J.S.A. 2C:30-2; third-degree 
aggravated assault, N.J.S.A. 2C:12-1(b)(1);2 fourth-
degree false swearing, N.J.S.A. 2C:28-2(a); third-
degree tampering with public records or information, 
N.J.S.A. 2C:28-7(a)(1); and second-degree hindering 
apprehension or prosecution, N.J.S.A. 2C:29-3(b). The 

                                                 
2 Although the indictment stated that the officer was charged 
with "aggravated assault-third degree," the Code provision 
cited in the indictment sets forth a second-degree offense. 



Page 11 of 22 
Paff v. Ocean County Prosecutor's Office 

   

driver was charged with eluding, N.J.S.A. 2C:29-2(b), 
and resisting arrest, N.J.S.A. 2C:29-2(a)(3), and was 
issued four summonses for motor vehicle violations. 
Accordingly, the driver was both a victim of the 
Tuckerton officer's alleged criminal offenses and the 
defendant in criminal and motor vehicle violation 
proceedings arising from the same incident. 

3. 

Approximately four months after the driver's arrest, 
plaintiff wrote to the OCPO. He stated that he had read 
in a local newspaper that "the police dog's interaction 
with [the driver] may have been captured by a video 
camera that is owned or under the control of Barnegat 
Township."3 Pursuant to OPRA and the common-law 
right of access, plaintiff requested "a copy of the video 
of this incident."4 

The OCPO objected to the release of the requested 
MVR recordings [*19]  on the ground that they involved 
a "criminal investigation in progress, pursuant to 
N.J.S.A. 47:1A-3 as well as an internal affairs matter," 
under the New Jersey Attorney General's Guidelines on 
Internal Affairs and Procedures. 

Plaintiff contested the OCPO's reliance on N.J.S.A. 
47:1A-3. He argued that any record that was public 
before a criminal investigation or internal affairs 
investigation would not be exempt from production 
under OPRA. The OCPO responded by reiterating its 
objections to the production of the MVR recordings. 

By letter dated June 30, 2014, counsel for the driver 
advised the OCPO of the driver's objection "to the 
release of any audio or video tapes at this time, 
because of privacy and other related issues." 

B. 

Plaintiff filed a verified complaint and order to show 
cause, seeking access to the MVR recordings on the 
basis of OPRA and the common-law right of access. In 

                                                 
3 Plaintiff represented to the OCPO that in an identical OPRA 
and common-law request, he sought video recordings from 
Barnegat Township. That request is not relevant to this 
appeal. 
4 Plaintiff also requested any summonses issued against the 
driver, with the driver's name and address unredacted. 
Although the OCPO initially stated that it had no records 
responsive to that request, it later produced a criminal 
complaint and four motor vehicle summonses issued to the 
driver as a result of the January 29, 2014 incident. 

opposition to the order to show cause, the OCPO 
presented certifications by two officers setting forth the 
General Order governing MVR recordings, the driver's 
objection to production of the recordings, and the 
criminal and internal affairs investigations that arose 
from the January 29, 2014 incident. 

In its initial opinion in this matter, [*20]  the trial court 
found the MVR recordings to be government records 
under N.J.S.A. 47:1A-1.1. The court stated that "at this 
juncture," the OCPO had failed to meet its burden to 
demonstrate that the MVR recordings were criminal 
investigatory records under N.J.S.A. 47:1A-1.1. It held 
that the OCPO had not proven that the recordings were 
"not required by law," as N.J.S.A. 47:1A-1.1 mandates 
in order for a record to be exempt from OPRA, and 
stated that it was unclear whether the recordings were 
made as part of an investigation.5 

The trial court also rejected the OCPO's contention that 
the MVR recordings were subject to OPRA's exemption 
for records pertaining to an "investigation in progress," 
pursuant to N.J.S.A. 47:1A-3(a). It reasoned that any 
investigation regarding the police officer and the driver 
did not commence until after the MVR cameras 
captured the incident. The court did not reach the 
question whether the OCPO had met OPRA's second 
requirement for the "investigation in progress" 
exemption: that the release of the recordings would be 
"inimical to the public interest." Ibid. 

Finally, the trial court held that the driver had no 
reasonable expectation of privacy that would justify the 
OCPO's denial of plaintiff's request pursuant to OPRA's 
privacy clause, [*21]  N.J.S.A. 47:1A-1. 

Accordingly, the trial court held that the OCPO had 
improperly withheld the MVR recordings. However, 
pending supplemental briefing as to the applicability of 
the criminal investigatory exemption, it stayed its 
determination for thirty days and ordered the OCPO to 
submit the MVR recordings for in camera review to 
allow the court to further assess the impact of the 
release of the recordings on the driver's privacy interest. 

                                                 

5 In its brief, the OCPO clarified that it relied on OPRA's 
exemption for a "criminal investigatory record," N.J.S.A. 47:1A-
1.1, as well as the statute's exemption for records pertaining to 
an "investigation in progress," N.J.S.A. 47:1A-3(a), and its 
privacy clause, N.J.S.A. 47:1A-1. The trial court noted that the 
OCPO had not cited N.J.S.A. 47:1A-1.1 in its initial objection 
to plaintiff's request, but ruled on the merits of that objection 
nevertheless. 
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Following further briefing, in camera review of the MVR 
recordings, and a second oral argument, the trial court 
issued a supplemental opinion. It determined that by 
virtue of the Barnegat Township Police Department's 
General Order, which it construed to carry the "force of 
law," the MVR recordings were "required by law" to be 
made, and were therefore outside the scope of N.J.S.A. 
47:1A-1.1's exemption for criminal investigatory records. 
The court did not reach that provision's additional 
requirement that the recordings pertain to "any criminal 
investigation or related civil enforcement proceeding." 
N.J.S.A. 47:1A-1.1. 

The trial court reiterated its prior holding that the release 
of the recordings would not violate the driver's 
reasonable expectation of privacy because the 
recordings depicted a "motor [*22]  vehicle traffic stop in 
a public area," and did not show the driver's face. The 
court found that the recordings were not "so horrific or 
chilling" as to warrant nondisclosure. The court therefore 
found that plaintiff had proven his claim under OPRA, 
and awarded attorneys' fees to plaintiff. It did not 
address plaintiff's common-law claim. 

The OCPO appealed the trial court's judgment, and the 
Appellate Division panel granted amicus curiae status to 
the Attorney General and the County Prosecutors 
Association of New Jersey. 

The majority of the Appellate Division panel affirmed the 
trial court's judgment. Paff, 446 N.J. Super. at 177, 141 
A.3d 300. The majority concurred with the trial court that 
the MVR recordings constitute government records and 
were not exempt as records pertaining to a criminal 
investigation under N.J.S.A. 47:1A-1.1. Id. at 184-85, 
141 A.3d 300. The majority construed the phrase 
"required by law" in that provision to encompass any 
record that is required by a local law enforcement order, 
as long as the order is issued pursuant to a delegation 
of power under N.J.S.A. 40A:14-118. Ibid. That statute 
authorizes a municipality to create and establish a 
police force, provide for its maintenance, regulation and 
control, and adopt an ordinance appointing a chief of 
police. The [*23]  panel also held that because the MVR 
recordings preceded the commencement of any criminal 
investigation, they did not "pertain" to any such 
investigation, and that the OCPO therefore failed to 
meet its burden under the criminal investigatory 
exemption's second prong. Id. at 188, 141 A.3d 300. 

The majority of the panel also affirmed the trial court's 
determination as to N.J.S.A. 47:1A-3(a)'s "investigations 
in progress" exemption. Id. at 188-90. It held that the 
exemption did not apply to the MVR recordings because 

the recordings were made prior to the investigations and 
the OCPO did not demonstrate that disclosure would be 
inimical to the public interest. Ibid. 

Finally, based on its in camera review of the recordings 
and its consideration of the factors that this Court 
identified in Doe v. Poritz, 142 N.J. 1, 88, 662 A.2d 367 
(1995), the panel's majority found that the driver's 
privacy interest did not outweigh the public's interest in 
disclosure under OPRA's privacy clause, N.J.S.A. 
47:1A-1.1. Paff, 446 N.J. Super. at 192-93, 141 A.3d 
300. 

One member of the panel dissented from the majority's 
holding regarding N.J.S.A. 47:1A-1.1's exemption for 
criminal investigatory records. Id. at 194, 141 A.3d 300 
(Gilson, J., dissenting). The dissenting judge focused on 
the first of that provision's two prongs, under which a 
record must not be "required by law to be made, 
maintained, or kept on file" in [*24]  order to qualify for 
the exemption. Id. at 195-201, 141 A.3d 300 (quoting 
N.J.S.A. 47:1A-1.1). The dissenting judge rejected the 
majority's conclusion that a record is "required by law" 
under N.J.S.A. 47:1A-1.1 because it was created 
pursuant to the order of a police chief. Id. at 199-201, 
141 A.3d 300. He observed that "[i]t is hard to imagine 
that there are any criminal investigatory documents 
created in a police department for which there is not an 
order, directive or instruction calling for that document to 
be prepared." Id. at 199, 141 A.3d 300. The dissenting 
judge reasoned that the majority's broad construction of 
the "required by law" prong in N.J.S.A. 47:1A-1.1 would 
exclude virtually any document generated in a police 
department from OPRA's criminal investigatory records 
exception. Ibid. He further concluded that the MVR 
recordings pertained to a criminal investigation, as 
N.J.S.A. 47:1A-1.1 mandates in order for the exemption 
to apply. Id. at 201-03, 141 A.3d 300. 

The OCPO appealed as of right with respect to the 
issue raised in the dissent. R. 2:2-1(a). We granted the 
OCPO's petition for certification regarding the remaining 
issues addressed by the Appellate Division panel. 228 
N.J. 403, 157 A.3d 831 (2016). We also granted amicus 
curiae status to the New Jersey State Association of 
Chiefs of Police, the New Jersey Crime Victims' Law 
Center, the American Civil Liberties Union of New 
Jersey, [*25]  the Latino Leadership Alliance of New 
Jersey, Garden State Equality, People's Organization 
for Progress, and the New Jersey Chapter of the 
Society of Professional Journalists. 

II. 
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The OCPO contends that the MVR recordings are within 
OPRA's exemption for criminal investigatory records. It 
argues that when the Legislature replaced the Right to 
Know Law (RTKL), L. 1963, c. 73, with OPRA, L. 2001, 
c. 404, it intended to preserve the narrow definition of 
"required by law" that applied under the RTKL. 
According to the OCPO, the MVR recordings were not 
"required by law" because the General Order at issue 
here is not analogous to the Attorney General Directive 
mandating Use of Force Reports that we reviewed in 
North Jersey Media Group, Inc. v. Township of 
Lyndhurst, 229 N.J. 541, 565-66, 163 A.3d 887 (2017). 
The OCPO asserts that the MVR recordings satisfy the 
second part of the definition of "criminal investigatory 
records" as well because they pertain to the early stage 
of a criminal investigation, as did the recordings of a 
police shooting in Lyndhurst, 229 N.J. at 569, 163 A.3d 
887. 

The OCPO also argues that the MVR recordings are 
within the exemption set forth in N.J.S.A. 47:1A-3 for 
records of an investigation in progress because they 
pertain to criminal and internal affairs investigations, and 
their disclosure would be inimical to the 
public [*26]  interest. Finally, the OCPO contends that 
disclosure of the recordings would violate the driver's 
reasonable expectation of privacy recognized in 
N.J.S.A. 47:1A-1. 

Plaintiff counters that the OCPO failed to demonstrate 
that the MVR recordings fall within the criminal 
investigatory records exemption. He notes that in 
Lyndhurst, we rejected the definition of "required by law" 
that had been set forth in the RTKL. Plaintiff contends 
that the General Order is analogous to the Attorney 
General Directive addressed in Lyndhurst for purposes 
of OPRA. He urges, further, that we consider only an 
investigator's work product to "pertain" to a criminal 
investigation, as that term is used in N.J.S.A. 47:1A-1.1. 

Plaintiff asserts that the MVR recordings are not within 
N.J.S.A. 47:1A-3's exemption for records of an 
investigation in progress because they were created 
before any investigation began and the public has a 
compelling interest in disclosure. He contends that there 
is no showing in this case that disclosure of the MVR 
recordings would intrude on the driver's reasonable 
expectation of privacy, or that any privacy interest 
outweighs the public interest in the recordings. 

Amici curiae the Attorney General, the County 
Prosecutors Association of [*27]  New Jersey, and the 
New Jersey State Association of Chiefs of Police assert 

that the MVR recordings are exempt from disclosure as 
criminal investigatory records because they are not 
required by law to be made, maintained, or kept, and 
they pertain to a criminal investigation. They argue that 
the recordings should be withheld from disclosure to 
protect the driver's reasonable expectation of privacy. 
Amicus curiae New Jersey Crime Victims' Law Center 
contends that a crime victim's privacy interest and right 
to be treated with fairness, compassion, and respect 
outweigh the public interest in disclosure. 

Amicus curiae American Civil Liberties Union of New 
Jersey argues that MVR recordings are made to protect 
law enforcement and to serve as instructional material, 
not to investigate criminal activity. Amicus asserts that 
police conduct and criminal activity in a public setting do 
not implicate privacy interests, and that when the factors 
set forth in Doe, 142 N.J. at 88, 662 A.2d 367, are 
applied to this case, the public's interest in disclosure 
outweighs any privacy interest. 

Amici curiae the Latino Leadership Alliance of New 
Jersey, Garden State Equality, People's Organization 
for Progress, and the New Jersey Chapter of [*28]  the 
Society of Professional Journalists assert that the 
criminal investigatory exemption does not apply to this 
appeal. Amici contend that records created pursuant to 
a police chief's directive are "required by law" under 
N.J.S.A. 47:1A-1.1 and that the MVR recordings did not 
pertain to any investigation for purposes of OPRA's 
exemptions for criminal investigatory records and 
records of an investigation in progress. They argue that 
redaction of a record prior to production under OPRA 
adequately protects the privacy interest of a crime 
victim. 

III. 

HN2[ ] The Legislature enacted OPRA "to promote 
transparency in the operation of government." Carter v. 
Doe (In re N.J. Firemen's Ass'n Obligation), 230 N.J. 
258, 276, 166 A.3d 1125 (2017) (quoting Sussex 
Commons Assocs., LLC v. Rutgers, 210 N.J. 531, 541, 
46 A.3d 536 (2012)). The statute serves "the bedrock 
principle that our government works best when its 
activities are well-known to the public it serves." Burnett 
v. County of Bergen, 198 N.J. 408, 414, 968 A.2d 1151 
(2009). In OPRA, the Legislature declared it public 
policy that government records "shall be readily 
accessible for inspection, copying, or examination by 
the citizens of this State, with certain exceptions, for the 
protection of the public interest," and that any limitation 
of the right of action accorded by OPRA "shall be 
construed in favor of the public's right of access." 
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N.J.S.A. 47:1A-1. OPRA imposes on public agencies 
"the burden of proving that [*29]  the denial of access is 
authorized by law." N.J.S.A. 47:1A-6. 

This appeal requires that we interpret three of OPRA's 
exemptions: the exclusion of "criminal investigatory 
records" from N.J.S.A. 47:1A-1.1's definition of 
"government records"; the exemption for records 
pertaining to an "investigation in progress," N.J.S.A. 
47:1A-3; and the statute's privacy clause, N.J.S.A. 
47:1A-1. HN3[ ] In our construction of those 
provisions, our objective "is to determine and carry out 
the Legislature's intent." Sussex Commons, 210 N.J. at 
540-41, 46 A.3d 536; accord Carter, 230 N.J. at 274, 
166 A.3d 1125; Gilleran v. Township of Bloomfield, 227 
N.J. 159, 171, 149 A.3d 800 (2016). "We look first to the 
plain language of the statute to try to give meaning to 
the Legislature's intent." Lyndhurst, 229 N.J. at 557, 163 
A.3d 887. If that language is ambiguous, we "may 
examine extrinsic evidence for guidance." Sussex 
Commons, 210 N.J. at 541, 46 A.3d 536. 

A. 

We first consider the criminal investigatory records 
exemption set forth in N.J.S.A. 47:1A-1.1. 

HN4[ ] In OPRA, the Legislature expansively defined 
the term "[g]overnment record[s]" to encompass any 
record "made, maintained or kept on file in the course of 
his or its official business by any officer, commission, 
agency or authority of the State or of any political 
subdivision thereof," or any record "that has been 
received in the course of his or its official business by 
any such officer, commission, agency, or authority of the 
State or of any political subdivision thereof." N.J.S.A. 
47:1A-1.1. 

"[C]riminal [*30]  investigatory records" are among the 
several categories of records that the statute excludes 
from its definition of "government record[s]." Ibid. That 
term is defined as "a record which is not required by law 
to be made, maintained or kept on file that is held by a 
law enforcement agency which pertains to any criminal 
investigation or related civil enforcement proceeding." 
Ibid. 

Accordingly, an agency seeking to withhold a record 
from disclosure as a criminal investigatory record must 
satisfy "both prongs of the exception" by demonstrating 
that the record is not required by law to be made, 
maintained or kept on file, and that it "pertains" to a 
criminal investigation or related civil enforcement 
proceeding. Lyndhurst, 229 N.J. at 556, 163 A.3d 887. 

1. 

HN5[ ] In Lyndhurst, decided while this appeal was 
pending, we rejected the narrow construction of OPRA's 
definition of a public record adopted by the Appellate 
Division in that appeal as inconsonant with OPRA's 
more expansive reach. Id. at 566, 163 A.3d 887. 
Instead, we construed the criminal investigatory 
exemption "in light of the current law's stated purpose, 
which favors broad access, and not prior case law that 
analyzed the narrower RTKL." Ibid. 

In accordance with that principle, we applied the "not 
required [*31]  by law" prong of the N.J.S.A. 47:1A-1.1 
standard to two categories of records relating to a police 
shooting: Use of Force Reports (UFRs) and MVR 
recordings of the incident. Id. at 564-69, 163 A.3d 887. 

The contested UFRs were prepared in accordance with 
a Use of Force Policy that was promulgated by the 
Attorney General and governed law enforcement across 
the State. Id. at 565, 163 A.3d 887. That policy 
mandated that "'[i]n all instances when physical, 
mechanical, or deadly force is used [by law 
enforcement], each officer who has employed such 
force shall complete' a 'Use of Force Report' and '[a]ny 
reports made necessary by the nature of the underlying 
incident.'" Ibid. (first and third alterations in original) 
(quoting Attorney General, Use of Force Policy 7 (Apr. 
1985, rev. June 2000) (Use of Force Policy)). 

Recognizing the Attorney General's role as New 
Jersey's chief law enforcement officer, with the authority 
to adopt guidelines, directives, and policies that bind 
police departments statewide, we deemed the Use of 
Force Policy to be "a clear, pointed statement of policy 
from the chief law enforcement official to all officers who 
have used deadly force." Ibid. We viewed the Use of 
Force Policy to have "the force of law for police entities." 
Ibid. [*32]  (quoting O'Shea v. Township of West Milford, 
410 N.J. Super. 371, 382, 982 A.2d 459 (App. Div. 
2009)). We concluded that the defendant municipality 
failed to meet its burden to demonstrate that the UFRs 
were "not required by law to be made, maintained or 
kept on file" under N.J.S.A. 47:1A-1.1. See ibid. 

We reached the opposite conclusion with respect to the 
MVR recordings at issue in the Lyndhurst appeal. Id. at 
567-69, 163 A.3d 887. We noted that the parties 
identified no Attorney General directive addressing such 
recordings. Id. at 567, 163 A.3d 887. Moreover, it was 
unclear whether the MVR cameras had recorded the 
police shooting automatically, or had been activated by 
police officers "in an exercise of discretion or in 
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response to an order at the local level." Ibid.6 We thus 
found no evidence that the police officers in Lyndhurst 
were "required by law" to make the MVR recordings in 
dispute. Id. at 567-68, 163 A.3d 887. 

We rejected the plaintiff's argument HN6[ ] in 
Lyndhurst that the MVR recordings in that case were 
"required by law" because they were retained in 
accordance with retention schedules generated in 
compliance with the Destruction of Public Records Law, 
N.J.S.A. 47:3-15 to -32. Id. at 568, 163 A.3d 887. We 
observed that the criminal investigatory records 
exemption "would have little meaning" if records were 
deemed "required by law" simply because retention 
schedules required that they be maintained for a 
specific period. Ibid. 

In short, we found no evidence in the record in 
Lyndhurst that the MVR recordings in that case were 
"required by law to be made, maintained [*33]  or kept 
on file" in accordance with a directive carrying the force 
of law. Ibid. We held that those recordings were within 
N.J.S.A. 47:1A-1.1's criminal investigatory records 
exemption to OPRA. Id. at 569, 163 A.3d 887. 

Guided by the plain language of N.J.S.A. 47:1A-1.1 and 
the principles set forth in Lyndhurst, we apply the first 
prong of the test for criminal investigatory records to the 
MVR recordings in this case. 

We find significant distinctions between the Attorney 
General's Use of Force Policy -- deemed in Lyndhurst to 
carry the force of law for police entities -- and the 
Barnegat Township Police Chief's General Order. First, 
no statute gives a General Order promulgated by the 
Barnegat Township Police Chief the force of law. HN7[

] N.J.S.A. 40A:14-118, cited by the Appellate Division 
majority in support of its conclusion that the General 
Order was "required by law," falls short of the mark. 
That statute empowers a municipality to create a police 
department and to appoint a police chief as the head of 
that department, and generally describes the duties of a 
police chief.7 It does not grant to a municipal police chief 

                                                 

6 In Lyndhurst, we acknowledged but did not reach the 
"intriguing issue" raised in this appeal -- whether a local police 
chief's order is analogous to a directive from the Attorney 
General for purposes of OPRA's exemption for criminal 
investigatory records -- because there was no indication that 
the officers in Lyndhurst "acted pursuant to any local 
directives." Id. at 567-68, 163 A.3d 887. 

7 HN8[ ] N.J.S.A. 40A:14-118 permits a municipality's 

authority analogous to the Attorney General's statutory 
power to adopt guidelines, directives, and policies that 
bind law enforcement throughout our [*34]  State. See 
Lyndhurst, 229 N.J. at 565, 163 A.3d 887 (noting 
Attorney General's authority under N.J.S.A. 52:17B-97 
to -117); O'Shea, 410 N.J. Super. at 382-83, 982 A.2d 
459 (same). We do not consider the Barnegat Township 
Police Chief's General Order to constitute a "law" as that 
term is used in N.J.S.A. 47:1A-1.1. 

We are unpersuaded by our dissenting colleagues' 
invocation of the 1981 amendment to N.J.S.A. 40A:14-
118 as evidence that the Legislature intended to enable 
municipal police chiefs to promulgate orders with the 
"force of law." Post at     (slip op. at 4-5). HN9[ ] As its 
plain language confirms, the Legislature amended the 
statute to simply "redefine the relationship between a 
municipal governing body and the chief of police." 
Falcone v. De Furia, 103 N.J. 219, 221, 510 A.2d 1174 
(1986). As amended, N.J.S.A. 40A:14-118 limited the 
authority of municipalities to regulate the internal affairs 
of police departments, designated properly-appointed 
chiefs of police as the heads of police forces, and 
granted such chiefs the authority to "[p]rescribe the 
duties and assignments of all subordinates and other 
personnel." N.J.S.A. 40A:14-118(c). The amended 
statute thus "sought to avoid undue interference by a 
governing body into the operation of the police force." 
Falcone, 103 N.J. at 221, 510 A.2d 1174. It does 
nothing to invest police chiefs with the authority to 
impose binding legal obligations on their subordinates. 

Second, we agree with the dissenting Appellate Division 
judge that the [*35]  majority's construction of the 
criminal investigatory records exemption would exclude 
all but a few records from that provision. Paff, 446 N.J. 
Super. at 199, 141 A.3d 300 (Gilson, J., dissenting). If, 
as the Appellate Division majority concluded, a 
municipal police chief's directive to his or her 
subordinates were deemed to carry the force of law, any 

                                                                                     
governing body, by ordinance, to "create and establish . . . a 
police force, whether as a department or as a division, bureau 
or other agency thereof, and provide for the maintenance, 
regulation and control thereof." For a municipality that chooses 
to appoint a chief of police, the statute provides that the chief 
"shall be the head of the police force" and "shall be directly 
responsible to the appropriate authority for the [police force's] 
efficiency and routine day to day operations." Ibid. The police 
chief "shall, pursuant to policies established by the appropriate 
authority," undertake a range of functions including the 
administration and enforcement of "rules and regulations and 
special emergency directives for the disposition and discipline 
of the force and its officers and personnel." Id. § 118(a). 
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record pertaining to a criminal investigation that was 
created in accordance with a directive would be 
ineligible for N.J.S.A. 47:1A-1.1's exemption for such 
records. The exemption would be limited to criminal 
investigatory records that are not addressed in any 
order or instruction from a police chief to his or her 
officers. In short, the vast majority of criminal 
investigatory records would fall outside of the exemption 
for such records. 

Such an interpretation of N.J.S.A. 47:1A-1.1 would 
effectively write the criminal investigatory records 
exemption out of OPRA, contrary to our rules of 
statutory construction. See Carter, 230 N.J. at 274, 166 
A.3d 1125 HN10[ ] ("[L]egislative language must not, if 
reasonably avoidable, be found to be inoperative, 
superfluous or meaningless." (alteration in original) 
(quoting State v. Regis, 208 N.J. 439, 449, 32 A.3d 
1109 (2011))). We decline to construe the "required by 
law" language of N.J.S.A. 47:1A-1.1 so as to virtually 
eliminate the criminal investigatory records exemption 
from OPRA.8 

Here, the MVR recordings were made and retained in 
accordance with a local police chief's order to his 
subordinates, not in compliance with any law or directive 
carrying the force of law. The OCPO has therefore 
satisfied the first prong of N.J.S.A. 47:1A-1.1's standard 
for OPRA's criminal investigatory records exemption. 

2. 

In Lyndhurst, we held that the MVR recordings in 
dispute met the second prong of the test for OPRA's 
criminal investigatory records exemption because they 
"pertain[] to any criminal investigation." 229 N.J. at 569, 
163 A.3d 887 (alteration in original) (quoting N.J.S.A. 

                                                 

8 Our dissenting colleagues suggest that we should view the 
General Order to be "required by law," and thus outside the 
scope of the criminal investigatory records exemption, in order 
to give greater weight to other exemptions that may apply in a 
given case. Post at     (slip op. at 8-9). They also suggest that 
OPRA's general objective to promote disclosure compels us to 
exclude the MVR recordings at issue from that exemption. 
Post at     (slip op. at 5-6, 10). Both arguments are unavailing. 
HN11[ ] We base our holding on the plain language of the 
exemption, which expresses the Legislature's intent to exclude 
from disclosure records that "pertain[] to any criminal 
investigation," if those records are "not required by law to be 
made, maintained or kept on file." N.J.S.A. 47:1A-1.1; see 
also [*36]  Lyndhurst, 229 N.J. at 557, 163 A.3d 887 (stating 
that courts should construe OPRA exemptions in accordance 
with their plain language). 

47:1A-1.1). We agreed with the Appellate Division panel 
in that case that HN12[ ] "when an officer turns on a 
mobile video recorder to document a traffic stop or 
pursuit of a suspected criminal violation of law, that 
recording may pertain to a 'criminal investigation,' albeit 
in its earliest stages." Id. at 569, 163 A.3d 887 (quoting 
N. Jersey Media Grp., Inc. v. Township of Lyndhurst, 
441 N.J. Super. 70, 104-05, 116 A.3d 570 (App. Div. 
2015)). Observing that the MVR recordings in that case 
depicted a series of police actions -- officers' attempts to 
stop and arrest two suspects, their pursuit of a suspect 
"as he attempted to elude [officers] in violation of the 
law," and their response to his resistance -- we 
concluded that the MVR recordings pertained to two 
investigations: the officers' investigation [*37]  of "actual 
or potential violations of criminal law," and the 
investigation by the Attorney General's Shooting 
Response Team into the fatal shooting of one suspect. 
Ibid.; cf. O'Shea, 410 N.J. Super. at 385, 982 A.2d 459 
(noting "the absence of a factual showing that any of the 
reports sought in this matter pertained to an actual 
criminal investigation or to an existing related civil 
enforcement proceeding"). 

HN13[ ] Our holding in Lyndhurst governs our 
application of N.J.S.A. 47:1A-1.1's requirement that the 
disputed record "pertain[] to any criminal investigation" 
in this appeal. See 229 N.J. at 569, 163 A.3d 887. When 
the MVR recordings in this matter were made, they 
pertained -- at a minimum -- to the investigation of the 
driver's alleged eluding of police. That investigation was 
at its inception, but it was clearly underway. By the time 
plaintiff sought the MVR recordings, those recordings 
pertained to not one but several investigations: the 
criminal investigation of the driver for eluding and 
resisting arrest, and the internal affairs and criminal 
investigations of the Tuckerton Borough police officer. 

Accordingly, the OCPO has satisfied the second prong 
of OPRA's criminal investigatory records exemption. 
N.J.S.A. 47:1A-1.1. We hold that that exemption 
warrants the OCPO's decision to withhold [*38]  the 
MVR recordings from disclosure under OPRA, and we 
reverse the Appellate Division panel's determination on 
that ground. 

B. 

We next consider OPRA's "investigations in progress" 
exemption, prescribed by N.J.S.A. 47:1A-3(a).9 

                                                 

9 Although we conclude that the MVR recordings are exempt 
from disclosure under N.J.S.A. 47:1A-1.1, we nonetheless 
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That exemption provides in relevant part that 
where it shall appear that the record or records 
which are sought to be inspected, copied, or 
examined shall pertain to an investigation in 
progress by any public agency, the right of access 
provided for in [OPRA] may be denied if the 
inspection, copying or examination of such record 
or records shall be inimical to the public interest; 
provided, however, that this provision shall not be 
construed to allow any public agency to prohibit 
access to a record of that agency that was open for 
public inspection, examination, or copying before 
the investigation commenced. 

[N.J.S.A. 47:1A-3(a).] 

HN15[ ] As we observed in Lyndhurst, in order to 
invoke that exemption, a public agency must 
demonstrate that "(1) the requested records 'pertain to 
an investigation in progress by any public agency,' (2) 
disclosure will 'be inimical to the public interest,' and (3) 
the records were not available to the public before the 
investigation began." 229 N.J. at 573, 163 A.3d 887 
(quoting N.J.S.A. 47:1A-3(a)). 

The OCPO has met N.J.S.A. 47:1A-3(a)'s first 
requirement: [*39]  at the moment that the MVR 
cameras were activated in this case, the recordings 
pertained to the police investigation of the driver's 
alleged eluding of officers. As the incident progressed, 
portions of those recordings also pertained to the police 
investigation of the driver's alleged offense of resisting 
arrest, and the police and internal affairs investigation of 
the Tuckerton police officer's alleged official misconduct 
and aggravated assault offenses. The OCPO has also 
satisfied the third component of the test; the MVR 
cameras recorded the eluding incident as it unfolded, 
and the recordings were not publicly available before 
the investigation began. 

The OCPO, however, has failed to satisfy HN16[ ] the 
second prong of the N.J.S.A. 47:1A-3(a) standard, 
which requires proof that disclosure would be "inimical 
to the public interest." See Courier News v. Hunterdon 
Cty. Prosecutor's Office, 358 N.J. Super. 373, 381-83, 
817 A.2d 1017 (App. Div. 2003) (rejecting agency's 
claim that ongoing investigations exemption applied 

                                                                                     
consider the two other OPRA exemptions at issue in this case 
to offer guidance about the exemptions. See HN14[ ] 
Lyndhurst, 229 N.J. at 570-78, 163 A.3d 887 (addressing 
application of N.J.S.A. 47:1A-3 exemption to MVR recordings 
notwithstanding determination that recordings were exempt 
from disclosure under N.J.S.A. 47:1A-1.1). 

because release of 9-1-1 tape would make it difficult to 
empanel jury at trial); Serrano v. South Brunswick 
Township, 358 N.J. Super. 352, 367, 817 A.2d 1004 
(App. Div. 2003) (same); cf. Asbury Park Press v. 
Lakewood Twp. Police Dep't., 354 N.J. Super. 146, 161-
64, 804 A.2d 1178 (Law Div. 2002) (finding that release 
of 9-1-1 tapes would not be inimical to public interest 
under RTKL). That aspect of the test calls for "a fact-
specific analysis of how the statutory standard applies." 
Lyndhurst, 229 N.J. at 576, 163 A.3d 887. 

In Lyndhurst, we considered [*40]  whether disclosure of 
the MVR recordings of a police shooting would be 
"inimical to the public interest" for purposes of N.J.S.A. 
47:1A-3(a). 229 N.J. at 575-77, 163 A.3d 887. We noted 
that "officer safety, the reliability of ongoing 
investigations, and transparency" are relevant to the 
question whether disclosure of a given record is 
"inimical to the public interest." Id. at 576, 163 A.3d 887. 
In that setting, we found that the release of the MVR 
recordings posed no threat to officer safety or the 
integrity of the ongoing investigation, and that the public 
interest in disclosure was compelling. Id. at 576-77, 163 
A.3d 887. 

Here, the OCPO has identified no threat to officer 
safety, so the first component of the test weighs in favor 
of disclosure. Its concerns about the impact of a 
disclosure on the reliability of the investigations at issue 
are not compelling. As we noted in Lyndhurst, when 
addressing a police shooting, a court should consider 
"whether investigators have interviewed the available, 
principal witnesses to the incident -- namely, the 
witnesses on the scene who saw the shooting and are 
willing to speak with law enforcement." 229 N.J. at 576, 
163 A.3d 887. Here, as in Lyndhurst, there is no 
assertion that when plaintiff sought the MVR recordings 
four months after the incident depicted in those 
recordings, [*41]  any eyewitness interview relevant to 
the criminal investigation of the driver, or the criminal or 
internal affairs investigations of the police officer, had 
yet to be conducted. The second factor that we 
identified in Lyndhurst to be relevant to the "inimical to 
the public interest" standard therefore supports 
disclosure. 

Finally, there is a strong public interest in the interaction 
of police officers and the driver, and the setting of this 
case. HN17[ ] As we observed in Lyndhurst, "non-
disclosure of dash-cam videos can undermine 
confidence in law enforcement and the work that officers 
routinely perform" and "fuel the perception that 
information is being concealed." Id. at 576-77, 163 A.3d 
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887. The final factor identified in Lyndhurst as pertinent 
to the question whether disclosure is "inimical to the 
public interest" under N.J.S.A. 47:1A-3(a) thus weighs in 
plaintiff's favor. 

Accordingly, we agree with the Appellate Division panel 
that the OCPO did not sustain its burden to show that 
the MVR recordings are within OPRA's "investigation in 
progress" exemption. N.J.S.A. 47:1A-3(a). 

C. 

Finally, we apply OPRA's privacy clause, which instructs 
a public agency to refrain from disclosing "a citizen's 
personal information with which it has been entrusted 
when disclosure [*42]  thereof would violate the citizen's 
reasonable expectation of privacy." N.J.S.A. 47:1A-1. In 
our inquiry, we consider the fact that in this case, the 
driver formally objected to disclosure based on 
unspecified privacy concerns. 

HN18[ ] In Burnett, we applied the privacy clause to 
bar an OPRA request for "eight million pages of land 
title records of all types, extending over a period of 
twenty-two years, which contain names, addresses, 
social security numbers, and signatures of countless 
citizens of this State." 198 N.J. at 414, 968 A.2d 1151. 
We viewed OPRA's legislative history to "offer[] direct 
support for a balancing test that weighs both the public's 
strong interest in disclosure with the need to safeguard 
from public access personal information that would 
violate a reasonable expectation of privacy." Id. at 427, 
968 A.2d 1151. 

Relying on our decision in Doe, 142 N.J. at 88, 662 A.2d 
367, we identified the following factors to be relevant to 
that balancing test: 

(1) the type of record requested; (2) the information 
it does or might contain; (3) the potential for harm in 
any subsequent nonconsensual disclosure; (4) the 
injury from disclosure to the relationship in which 
the record was generated; (5) the adequacy of 
safeguards to prevent unauthorized disclosure; (6) 
the degree of need for access; [*43]  and (7) 
whether there is an express statutory mandate, 
articulated public policy, or other recognized public 
interest militating toward access. 

[Burnett, 198 N.J. at 427, 968 A.2d 1151 (quoting 
Doe, 142 N.J. at 88, 662 A.2d 367).] 

In the "unusual circumstances" of Burnett, we found that 
OPRA's privacy clause warranted disclosure only after 

the redaction of social security numbers from the 
records, with the cost of such redaction imposed on the 
requestor. Id. at 415, 437-40, 968 A.2d 1151. 

We reach a different conclusion in the setting of this 
appeal. The MVR recordings depicted a driver's arrest in 
a public place. The trial court, which conducted an in 
camera review of the recordings, stated that the driver's 
face is not shown in the recordings, and the Appellate 
Division panel agreed that the recordings disclosed no 
private information. 

Moreover, when the driver objected to disclosure of the 
recordings, she identified no specific privacy concerns. 
Indeed, the driver's counsel's letter disclosed that she 
had filed a civil suit against the Borough of Tuckerton 
arising from her interaction with the Tuckerton police 
officer and the police dog.10 As plaintiff notes, in such a 
lawsuit, the MVR recordings of the incident would 
constitute crucial evidence. 

We concur with the determinations of the 
trial [*44]  court and Appellate Division panel that the 
driver's privacy interest did not warrant the OCPO's 
decision to withhold recordings from disclosure in this 
case. 

HN19[ ] In other settings, a third party's reasonable 
expectation of privacy may warrant withholding a record 
from disclosure under N.J.S.A. 47:1A-1. For example, if 
a sexual assault or similar crime were recorded by 
MVR, the victim would have a compelling objection to 
the disclosure of that recording, even in redacted form. 
In other circumstances, the blurring of a victim's face or 
other methods of redaction prior to disclosure of an 
MVR recording may resolve a privacy concern. 

In making these sensitive determinations, courts should 
give serious consideration to the objections of 
individuals whose privacy interests are implicated. We 
remind objecting parties and their attorneys that a 
generic objection based on privacy gives a court scant 
basis to explore the issue, and that any privacy 
concerns about a disclosure sought pursuant to OPRA 
or the common law should be explained in detail. 

IV. 

By virtue of its conclusion that the MVR recordings are 

                                                 
10 At oral argument, plaintiff's counsel represented that the 
driver filed an action in the United States District Court as a 
result of the incident. The record contains no details regarding 
that action. 
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government records under OPRA and are not within any 
exemption from the statute, the trial court did not 
reach [*45]  the question whether plaintiff has a 
common-law right of access to the recordings. Nor did 
the Appellate Division address that issue. 

HN20[ ] As we noted in Lyndhurst, OPRA does not 
determine the outcome when a request for disclosure is 
evaluated under the common law. 229 N.J. at 578, 163 
A.3d 887. The common-law right of access applies to a 
more expansive class of records than the category of 
government records defined by OPRA; to qualify as a 
public record under the common law, "the item must be 
'a written memorial[] . . . made by a public officer, and . . 
. the officer [must] be authorized to make it.'" Mason v. 
City of Hoboken, 196 N.J. 51, 67, 951 A.2d 1017 (2008) 
(alterations in original) (quoting Nero v. Hyland, 76 N.J. 
213, 222, 386 A.2d 846 (1978)). As we noted in 
Lyndhurst, 

To gain access to this broader class of materials, 
the requestor must make a greater showing than 
OPRA requires: "(1) the person seeking access 
must establish an interest in the subject matter of 
the material; and (2) the citizen's right to access 
must be balanced against the State's interest in 
preventing disclosure." 

[229 N.J. at 578-79, 163 A.3d 887 (quoting Mason, 
196 N.J. at 67-68, 951 A.2d 1017).] 

HN21[ ] In Lyndhurst, we identified considerations 
relevant to a common-law claim of access to the MVR 
recording of a police shooting and other materials 
relating to that incident; those considerations were 
distilled from factors that [*46]  we identified in Loigman 
v. Kimmelman, 102 N.J. 98, 113, 505 A.2d 958 (1986), 
and from the "core concerns" arising from N.J.S.A. 
47:1A-3(a). Lyndhurst, 229 N.J. at 579, 163 A.3d 887. 
The considerations identified in Lyndhurst are (1) the 
State's and public's "interest in thorough and reliable 
investigations that are untainted by the early disclosure 
of investigative details"; and (2) the plaintiff's objective 
to promote the public good by requesting materials that 
may "shed light on the 'possible use of excessive force 
by police,'" and may "also reassure the public that the 
police acted professionally and lawfully." Id. at 579, 163 
A.3d 887 (quoting Lyndhurst, 441 N.J. Super. at 117, 
116 A.3d 570). In the careful balancing "that each case -
- and this sensitive area -- require, we look in particular 
at the level of detail contained in the materials 
requested." Id. at 580, 163 A.3d 887. 

We concluded in Lyndhurst that the balancing of those 

considerations, as applied to "investigative reports, 
witness statements, and other comparably detailed 
documents," weighed against disclosure. Id. at 580, 163 
A.3d 887. We determined, however, that the balancing 
test favored disclosure in the case of the MVR 
recordings of the police shooting that were disputed in 
that appeal. Ibid. We held that the recordings should be 
disclosed under the common law. Ibid. 

We remand this matter to the trial court so that the court 
may address plaintiff's [*47]  claim of a common-law 
right of access to the MVR recordings at issue. In that 
inquiry, the trial court should consider the interests 
identified by the parties as well as any other relevant 
factors. 

V. 

The judgment of the Appellate Division is reversed, and 
the matter is remanded to the trial court for proceedings 
consistent with this opinion. 

CHIEF JUSTICE RABNER and JUSTICES 
FERNANDEZ-VINA and SOLOMON join in JUSTICE 
PATTERSON's opinion. JUSTICE ALBIN filed a dissent, 
in which JUSTICES LaVECCHIA and TIMPONE join. 

Dissent by: ALBIN 

Dissent 
 
 

JUSTICE ALBIN, dissenting. 

"An informed citizenry is essential to a well-functioning 
democracy." Paff v. Galloway Township, 229 N.J. 340, 
357, 162 A.3d 1046 (2017). To that end, the Open 
Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, "is 
designed to promote transparency in the operation of 
government," Sussex Commons Assocs., LLC v. 
Rutgers, 210 N.J. 531, 541, 46 A.3d 536 (2012), 
because "our government works best when its activities 
are well-known to the public it serves," Burnett v. County 
of Bergen, 198 N.J. 408, 414, 968 A.2d 1151 (2009). 
Although today's majority opinion gives a nod to those 
general principles, it does not follow them. 

In the wake of today's majority opinion, the operations of 
our government will be less transparent and our 
citizenry less informed, which may lead to greater 
misunderstanding and more distrust between the public 
and the police. The majority drastically limits [*48]  the 
public's right to access video recordings made by police 
officers when they interact or have confrontations with 
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members of the public. This closing of what ordinarily 
should be an open door of access to records violates 
both specific statutory provisions and the broad 
principles of OPRA, and is inconsistent with our own 
jurisprudence. For those reasons, I respectfully dissent. 

I. 

A. 

In this case, a Barnegat Township police vehicle's 
mobile video recorder (MVR) filmed an officer setting a 
police dog on a woman pulled from her car after she 
committed several motor vehicle infractions and eluded 
the police. No public safety justification warranted the 
officer allowing the dog to attack and injure the driver. 
The video recording clearly established what occurred, 
and its release might have quelled rumors or false 
reports. Importantly, at this point, the release of the 
video would not undermine any ongoing police 
investigation. 

Plaintiff John Paff sought access to the video recording 
by filing an OPRA request with the Ocean County 
Prosecutor's Office. The Prosecutor's Office denied Paff 
access, citing as one of its reasons for nondisclosure 
the criminal investigatory records exception [*49]  to 
OPRA. 

Under OPRA, government records, which include video 
recordings, must generally be made available for 
examination by our citizens, and any limitation on the 
right to disclosure must "be construed in favor of the 
public's right of access." N.J.S.A. 47:1A-1. There are 
exceptions, however, to the rule of general disclosure. 
The one at issue here is the criminal investigatory 
records exception. A law enforcement agency does not 
have to disclose "a record which is not required by law 
to be made, maintained or kept on file that is held by a 
law enforcement agency which pertains to any criminal 
investigation or related civil enforcement proceeding." 
N.J.S.A. 47:1A-1.1 (emphasis added). 

Here, the Barnegat Township Chief of Police issued a 
General Order to members of the police department to 
video-record certain interactions with the public. The 
General Order states that "[i]t is the policy of [the 
Barnegat Township Police Department] to use mobile 
video recorders in order to protect the members of this 
agency and to record information related to motorist 
contacts and other patrol related activities." The Chief's 
General Order is a command to all officers in the police 
department explicitly directing when and how to video-
record [*50]  encounters with the public. No police 
officer under the Chief's command has the discretion to 

disobey that Order. In other words, that Order has the 
force of law. Because the video recording was "required 
by law to be made," it therefore does not constitute an 
exempt record under OPRA's criminal investigatory 
records exception. 

That the Chief's command has the force of law is clear 
from the powers delegated to him by the Legislature. 
N.J.S.A. 40A:14-118 provides that the chief of police 
"shall be the head of the police force and that he shall 
be directly responsible to the appropriate authority for 
the efficiency and routine day to day operations thereof." 
The chief of police has the duty to "[a]dminister and 
enforce rules and regulations and special emergency 
directives for the disposition and discipline of the force 
and its officers"; "exercise, and discharge the functions, 
powers and duties of the force"; and "[p]rescribe the 
duties and assignments of all subordinates." N.J.S.A. 
40A:14-118(a) to (c) (emphasis added). The current 
version of N.J.S.A. 40A:14-118 is the product of a 1981 
legislative amendment, L. 1981, c. 266, § 1, which gave 
chiefs of police "express statutory authority . . . to avoid 
undue interference by a governing body into the 
operation [*51]  of the police force." Falcone v. De Furia, 
103 N.J. 219, 221-22, 510 A.2d 1174 (1986). Before the 
amendment, a chief of police derived his power from 
"ordinances, resolutions, rules and regulations adopted 
and promulgated by the governing body in the exercise 
of its broad statutory responsibility." Grasso v. Borough 
Council of Glassboro, 205 N.J. Super. 18, 29, 500 A.2d 
10 (App. Div. 1985) (quoting Gauntt v. City of Bridgeton, 
194 N.J. Super. 468, 480-81, 477 A.2d 381 (App. Div. 
1984)); cf. Sponsor's Statement to S. 1243 (L. 1981, c. 
266, § 1) ("This bill clarifies responsibility for the conduct 
of municipal police activities by providing for the duties 
and responsibilities of chiefs of police."). 

The Legislature delegated to the Chief of Police the 
power to issue the General Order to his officers. The 
failure to abide by that direct order presumably would 
subject an officer to discipline, perhaps even removal. 
See N.J.S.A. 40A:14-181 (referencing Police Bureau of 
the Div. of Criminal Justice, Internal Affairs Policy & 
Procedures (Nov. 2017)). Under OPRA's broad right of 
disclosure, a chief of police's direct order has the force 
of law, and therefore the video recordings were 
"required by law" in this case, meaning that the criminal 
investigatory records exception does not apply. 

B. 

The majority, however, concludes that because the 
Chief of Police's General Order is not an ordinance or 
statute, or even an Attorney General directive, the video 
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recording [*52]  is not a record "required by law" to be 
maintained and therefore not subject to OPRA's 
disclosure requirement. Ante at (slip op. at 23). To reach 
that conclusion, however, the majority abandons 
OPRA's declaration that any limitation on the right to 
disclosure must "be construed in favor of the public's 
right of access," N.J.S.A. 47:1A-1, and eviscerates our 
holding in North Jersey Media Group, Inc. v. Township 
of Lyndhurst, 229 N.J. 541, 163 A.3d 887 (2017). 

In Lyndhurst, this Court recognized that the Attorney 
General, as the State's chief law enforcement officer, 
"has the authority to adopt guidelines, directives, and 
policies that bind police departments throughout the 
State." Id. at 565, 163 A.3d 887. With that in mind, we 
held that the Attorney General's policy requiring officers 
to complete a Use of Force Report had "the force of law 
for police entities." Ibid. (quoting O'Shea v. Township of 
West Milford, 410 N.J. Super. 371, 382, 982 A.2d 459 
(App. Div. 2009)). Because the Attorney General's 
policy had "the force of law," we determined that the 
"Use of Force Reports are 'required by law to be made'" 
and therefore "cannot be exempt from disclosure under 
OPRA's criminal investigatory records exemption." Ibid. 
(quoting N.J.S.A. 47:1A-1.1). 

Lyndhurst supports the disclosure of the video recording 
in this case because the chief of police's power to bind 
police officers to follow a general order is in no 
meaningful way distinguishable [*53]  from the Attorney 
General's power to bind police forces to follow his 
directives. Both a chief of police and the Attorney 
General act under authority delegated by the 
Legislature. 

The majority's claim that there are "significant 
distinctions between the Attorney General's Use of 
Force Policy . . . and the Barnegat Township Police 
Chief's General Order" does not hold water. See ante 
at     (slip op. at 22). The majority states that "no statute 
gives a General Order promulgated by the Barnegat 
Township Police Chief the force of law," citing N.J.S.A. 
40A:14-118. Ante at (slip op. at 22-23). Although I do 
not dispute that the Legislature has given the Attorney 
General the power to "bind police departments 
throughout the State" to follow statewide directives, 
Lyndhurst, 229 N.J. at 565, 163 A.3d 887, it is also true 
that the Legislature has delegated to chiefs of police the 
power to issue general directives that are binding on 
police officers under N.J.S.A. 40A:14-118. 

The arbitrary distinction created by the majority 
undermines the effectiveness of OPRA in an area where 

the transparency of the government's conduct in its 
affairs with the public is of critical importance to an 
informed citizenry. Sunlight is the greatest disinfectant 
when the government acts in dark corners. See Buckley 
v. Valeo, 424 U.S. 1, 67, 96 S. Ct. 612, 46 L. Ed. 2d 659 
(1976) (quoting Louis [*54]  Brandeis, What Publicity 
Can Do, in Other People's Money and How the Bankers 
Use It 62 (National Home Library Foundation ed. 1933)). 

In Lyndhurst, this Court generally observed: 

Ready access to government records lies at the 
heart of OPRA. And in the case of a police 
shooting, non-disclosure of dash-cam videos can 
undermine confidence in law enforcement and the 
work that officers routinely perform. It can also fuel 
the perception that information is being concealed -
- a concern that is enhanced when law enforcement 
officials occasionally reveal footage that exculpates 
officers. 

[229 N.J. at 576-77, 163 A.3d 887.] 
The concerns expressed by the Court in favor of 
disclosure of a dash-cam video in a police shooting 
case apply with equal force here where a police dog 
was allowed to attack a driver stopped for motor vehicle 
infractions and eluding. The majority's decision will 
make exceedingly more difficult the ability of citizens to 
gain access to police video recordings and reports. That 
is not in keeping with a statute that calls itself the Open 
Public Records Act. 

C. 

The majority's decision will have far-ranging 
consequences. For the most part, this decision will 
render superfluous the ongoing investigation exception 
under [*55]  OPRA. See N.J.S.A. 47:1A-3. When 
records, such as the video recording in this case, are 
exempt under the criminal investigatory records 
exception, the analysis ends. The Legislature evidently 
intended that the ongoing investigation exception and 
other exceptions would narrow the scope of criminal 
records subject to disclosure. Thus, if the video 
recording in this case -- and other records -- were not 
subject to the criminal investigatory records exception, 
its disclosure would still be contingent on the analyses 
under a number of other potential OPRA exceptions, 
such as the ongoing investigation exception, N.J.S.A. 
47:1A-3; the victim's personal identifying information 
exception, N.J.S.A. 47:1A-2.2; the citizen's reasonable 
expectation of privacy exception, N.J.S.A. 47:1A-1; the 
emergency or security information exception, N.J.S.A. 
47:1A-1.1; the security measures and surveillance 
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techniques exception, ibid.; and executive orders of the 
Governor, N.J.S.A. 47:1A-1. Those additional 
safeguards refute the majority's suggestion that the sky 
would fall if a chief of police's direct order were to have 
the force of law. 

With the majority's expansive reading of the criminal 
investigatory records exception, the general rule 
effectively will be nondisclosure. In that way, the 
majority has turned [*56]  OPRA on its head. Contrary 
to the majority's approach, exceptions to OPRA should 
be construed narrowly in light of OPRA's declaration 
that "any limitations on the right of access . . . shall be 
construed in favor of the public's right of access." 
N.J.S.A. 47:1A-1. 

The majority still gives Paff and the public a pathway to 
disclosure under the common law. But that will be a 
difficult and burdensome path fraught with litigation and 
increased costs. Because of the complicated formula 
under the common law right to access, which requires 
the weighing of a number of competing factors, 
custodians will be loath to disclose records voluntarily. 
The responsibility will fall to judges to engage in 
factfinding and balance the factors for and against 
release. The common law is not an adequate substitute 
for OPRA because the Legislature intended a 
streamlined and simplified methodology for records 
custodians to make decisions. See Pub. Hearing Before 
S. Judiciary Comm., S. 161, 351, 573, 866 80 (Mar. 9, 
2000) ("[I]f [OPRA] is passed, [requestors are] going to 
get the records a lot more quickly . . . and a lot less 
expensively, than having to litigate under the common 
law."). 

II. 

In accordance with Lyndhurst, the 
Attorney [*57]  General or the Legislature can undo the 
damage caused by today's decision. The Attorney 
General can adopt a statewide policy that addresses 
whether and how police video recordings are made and 
maintained, as he did with Use of Force Reports. 

The public -- particularly marginalized communities -- 
will have greater trust in the police when law 
enforcement activities are transparent. Because the 
majority's decision does not advance that purpose, I 
respectfully dissent. 
 

 
End of Document 



 

Experience

Thomas R. Kobin focuses his practice on complex civil litigation, as well as governmental, school, banking, labor
and employment law, representing businesses, individuals, municipalities, counties, authorities and school boards
in a variety of litigation and compliance  matters involving collective bargaining, employee grievances,
disciplinary hearings, tenure proceedings, student discipline, pupil records, public bidding, public contracts,
construction law, election law, commercial law, family and medical leave, the Americans with Disabilities Act, civil
rights law, discrimination claims, whistleblower claims, constitutional law and Open Public Meetings Act and
public records issues.  Tom heads the Firm’s Labor Law Department.  Tom’s civil litigation practice includes
employment actions, constitutional actions, construction claims, and insurance coverage actions.

Tom actively works with clients to prepare and implement policies prohibiting discrimination and harassment, and
provides training under those policies.  Tom presently serves as the attorney for Haven Savings Bank and the
East Rutherford Board of Education.  Tom also played an important role in the formation of the North Hudson
Regional Fire and Rescue, the State’s largest regionalized fire department and now a national model for shared
services.  

In July 2014, Tom was appointed as Corporation Counsel for the Township of North Bergen.  In this role, Tom
oversees the Township’s departments and agencies in all legal related matters and provides information to town
residents and hundreds of businesses within the Township on matters involving municipal legal issues.

Tom’s significant accomplishments have been recognized by the New Jersey Law Journal, which in 2006, named
him as one of the 40 most accomplished lawyers in the state under the age of 40.

Following his service as Law Clerk to the Honorable Edward M. Coleman, J.S.C., Somerset County, New Jersey for
the 1994 to 1995 term, Tom became an associate with a New York City firm.  He joined Chasan Lamparello
Mallon & Cappuzzo in January 1997, becoming principal of the Firm on February 1, 2002.

Practice Areas

Education Law 
Employment Law 
Governmental Law 
Labor Law 
Litigation 
Business and Corporate Law; Banking 

Education

Thomas R. Kobin
E-Mail / tkobin@chasanlaw.com
Phone / 201-809-6037
Fax / 201-348-6633

© 2018 CHASAN LAMPARELLO MALLON CAPPUZZO, PC. All rights reserved.

mailto:tkobin@chasanlaw.com


Seton Hall University School of Law, 1994 JD
Cornell University, 1990 BS

Bar Admissions

New Jersey
New York

Court Admissions

United States Court of Appeals for the Third Circuit
United States District Court for the District of New Jersey
United States District Court for the Eastern District of New York
United States District Court for the Southern District of New York

Professional Activities

New Jersey State Bar Association
Hudson County Bar Association
New Jersey School Boards Association
New Jersey League of Municipalities, Institute of Municipal Attorneys  

Published Opinions

American Marine Rail NJ, LLC v. City of Bayonne, et al., 289 F. Supp. 2d 569 (D.N.J. 2003)
Winters v. North Hudson Regional Fire and Rescue, 212 N.J. 67 (2012)

© 2018 CHASAN LAMPARELLO MALLON CAPPUZZO, PC. All rights reserved.



Matthew J. Giacobbe is a Member of Cleary Giacobbe Alfieri Jacobs, LLC in Oakland, New 
Jersey.  He concentrates his practice in the representation of public and private sector 
management in labor and employment law, and serves as general counsel or labor counsel for 
several school boards, municipalities, independent authorities and other governmental entities 
throughout New Jersey.  He has handled complex labor negotiations involving public and 
private sector employers; advises clients on termination and employee discipline, employee 
rights and benefits, and other personnel matters; and has litigated employment claims in federal 
and state courts, and before the Civil Service Commission, the Public Employment Relations 
Commission (PERC) and the National Labor Relations Board (NLRB). 
 
Mr. Giacobbe is admitted to practice in New Jersey and New York, and before the United States 
District Court for the District of New Jersey.  He successfully argued Loigman v. Middletown 
Township, 185 N.J. 566 (2006) before the Supreme Court of New Jersey, where the Court held 
that municipal attorneys are not policymakers under 42 USC §1983 and are therefore immune 
from liability for their actions during trial.  He has authored numerous articles on labor and 
employment law topics, and has lectured for ICLE, the New Jersey School Boards Association 
and the New Jersey League of Municipalities.  
 
Mr. Giacobbe received his B.A., magna cum laude, from Rutgers College and his J.D., magna 
cum laude, from Seton Hall University School of Law, where he served as Managing Editor of 
the Seton Hall Law Review.  He was a judicial law clerk to the Honorable Garrett E. Brown, Jr., 
United States District Court for the District of New Jersey. 
 


